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ADVERTISEMENT. • 



At the suggestion of a Friend, the task of 
preparing for the Press the late Mr. Maddock's 
MS. Notes of Cases decided in the Vice-Chan- 
cellor's Court was gratuitously undertaken by 
the present Editor. 

The following Reports of Cases occurring in 
the period between the publication of Mr. Mad- 
dock's Fifth Volume and the First Volume of 
Messrs. Simons and Stuart, are compiled, partly 
from his Notes, and partly from sources supplied 
by the kindness of friends. The completion of 
Mr. Maddock's Reports wUl be comprised in 
two Numbers, which, with that last published by 
himself, will form a Volume. The Editor regrets 
that he has not, in every instance, been able to 
give the Arguments of Counsel ; but the Names 
of all the Cases cited are noticed, and references 
to the Registrar's Books are subjoined of all 
Cases in which entries could be found there. 

Lineoln's'Inny 
I3th June 1827. 
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DIRECTIONS TO THE BINDER. 



ThiB Number, with the other one edited by Mr. Geldart, 
and the one last edited by Mr. Maddock, are to form a 
separate Volume^ to be lettered ** Maddock and Oeldart'a 
Reports." The Advertisement to the Second Number to be 
placed after the Title*page. 
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VICE-CHANCELLOR, 



ROSS V. SHERER and othen. ^^^^* 

15th Jan. 



The Plaintiff filed his Bill against Husband and Wife, The Bank Aov- 
and tbe TVustees, to her separate use, alleging an inte- ^ ***'*^ ^ * 
rest by the Wife's appointment, and praying an In- **'^-'^y*^'^ 
junction to restrain the Transfer of the Trust Stock. '^fS^ thwgh 

• no Injunction. 

ThePlaintiffnever moved for the Injunction; but the Ordered^ tkai 
Bank, having notice of the Bill, refused to permit the they should per^ 
Transfer. * The present application by the Defendants, «*' ^^ Trani/er 
who had some time since put in their Answer, was, that ^* ^^piau!^* 
the Bank might be ordered to permit the Transfer. oiftamed Injunc-^ 

tion in the mean 

The Vke-Ckancellor made an Order that the Bank timt. 
of England should permit the Transfer at any time after 
a certain day named, unless in the mean time the Plain- 
tiff obtained an Injunction. 
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a CASES IN CHANCERY. 

i8ti« 

. '^f""' * SMITH in rt HAY. 

If Managing "YhE question in this case was, whether the joint 
t M ' nd ^^^ should prove against the separate Estate. 

conceals thcfaciy 

or disguises it in The Vice-Chancellob : — 

the PartneYship If one Partner be intrusted with the entire management 

Boi^s^ this is of the Partnership Concern, and he withdraws Monies 

Fraud, and proof f^^ j^j^ separate use, which he duly and openly enters in 

""'^' t the Se- *^® Partnership Books, this is not a fraud which will 

parate Estate, entitle the joint Estate to prove against the Separate ; — 

Otherwise f if the it would be otherwise, if by the entries in the Books 

transaction is he disguises the transaction, or wholly omits and 

dufy entered in conceals it. 

Books, 



1821. . , 

^ 17th Jan. ROBINSON v. RIDLEY. 

In estimating A SALE of an Estate made to the Solicitor in the 
lasting Improve^ Cause was sought to be avoided.— He had pulled down 
ments, old Builds ^ p^ft of the Buildings and erected new ones. 
ings pulled dawnp 

if incapable rf The Fice-CAonc^fibr ordered that his Improvements 
Tdpflf r, to be should be valued ; and the Estate put up for Re-sale at 
M t ' Is hi ^^ improved value, and that he should be held to his 
bargain if no higher bidder ; and declared, that in esti- 
mating the Improvements the did Buiklings, if incapable 
of re|>aif, should be valued as old materials ; but others 
wise as buildings standing 
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I8ai. 
MTHITCOMB V. FOLEY. aad Jan. 



i)lLL bj Vendor for specific Performance. Further dbtc- 

tioru fy Motioit, 

The common Order of reference to the Master was w**""/*"**** 
- - luosieT is fnoat 

made as to title, and his report was in favoor of the Yen- ^ Motion. 

dor. The Defendant took exceptional which were heard 

before the yice^ChanceUor, and aUowed. 

The present application was on a Motion by tiie 
Defendant to dismiss die Vendor's Bin, witii Costs. 

The Vice^Ghaneelhr ruled, that it was a proper case 
for fiirther Directions by Motion, and made tiie Order 
accordingly. 



i8ai. 
FENNER V. TAYLOR. aGth Jan. 



XhE PlMotifl^ one of two residuary Legatees, filed Where one Rf 
this Bill for an Account The other residuary Legatee ^M^uayy Legatee 
was Defendant : and now upon winding up tiie cause, ** Plomtif, and 
on further Directions, the question was. Whether the ^ ^ ^mi//' 
Court should order Costs of Plaintiff and Defendant, ^f^ q^^ ^ 
residuary Legatee, as between Solicitor and Client, the letweet^ Solicitor 
Defendant UQt consenting thereto. After inquiry ai and Client^ vdtk- 
toihe Practice, the Vtce-Ckancellor held, that Costs outConeent. 
could not be so ordered without the consent of the 
other residuary L^tee, the Defendant. 
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iSsi. 
«6th Jan. HACHETT. v. PATTLE. 



By term of ThE late Mr.. Pattle purchased a Jtotte viagere for 
French Contract, -p^Q Uves, one of which Lives was the Plwntiff's Wife ; 
Rentes viagercs, ^^^ .^ ^^ Contract it was stated that she was to hold 
for two Lives in 
succession were ^^"^^8 her Life, for her own benefit, and that Mr. Paitk 

after death of should have power, after her death, to dispose of the 

^rst Life pay- Interest daring the surviving Life, by his Will ; and the 

abk with all ar- Contract provided that after the death of the first. Life, 

rears toSyrvivor. ^^ growing Payments, as well as all Arreais, were to 

.. * J^^^^^^ be paid to the second Taker. 
tive of first Life ^ 

relieved against 

the loss of Ar- Mr. Pattle, by his Will, directed another Rente via-' 

rears occasioned gere to be purchased for Two Lives, one of which was 

bytheRevolvtion. to be the Plaintiff's Wife, who was to enjoy it for her 

own benefit for her Life, with remainder over. This 

Contract was in the same form as the first. 

The Rentes viageres ceased to be paid in consequence 
of the Revolution in France, and Mrs. Hachett died 
before the Peace of 1815; and the question was, whe* 
thier the Arrears during her Life, which were recovered 
in consequence of the Treaty of 1815, were to belong 
to her Representative, or to the Party entitled after her 
Death. 

The Vice-chancellor: — 
The terms of the Contract, as to the payment of the 
Arrears to the surviving Life, were to be considered as 
applicable only to such Arrears as resulted ftom the 
mode adapted by the French Government; but if it 
could be otherwise considered, he was of opinion that 
Mrs. Hachetfs Representative had a right to be reUeved 
against the literal expression, in respect of the accident 
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5 



of the Revolution, whicli had occasioned the Arrews, , 1891. 
and against which no diligence or attention on her part hatchett 
could guard. 



Mr. Lomor for the Plaintiff. 

Mr. Horne, and Mr. Bligh, for the Defendant. 



Pattl*. 



i8«i. 
BRAY V. FROMONT and others. ^ ^^^ ^^' ^ 

1 HE three Defendants worked a Coach from London A Partner ma^^ 

to Bath, each finding Horses for certain stages. 5^**'^ ^^ « Third 

Person interest 
Smithf one of the Defendants, employed the Plaintiff in kit Share^ but 
to provide Horses for a part of his distance. cannot make him 

a Partner, 
The present Bill was for an Account, and payment 
of a proportionate share of Profits. 

The Vice-Chancellor held, that the Plaintiff, claiming 
under Smith, must be subject to the Account between 
Smith and the other Defendants, and could claim pay- 
ment only out of any Balance due to Smith} but that 
it would be otherwise if the Co-Defendants had accepted 
him in the Concern in lieu of Smiths 



i8ai. 
RAMSBOTTOM v. PARKER. . ^^ ^''^' 



XHIS was a Bill by the Assignees in Bankruptcy of To form a 

Pen/old and Springett, late Bankers at Maidstone, to ^^^M ^^f¥ 

SToid a Contract of dissolution of Partnership, msde /? ^ ^ ^ 
, ^ _, _ - , ,> , . , , ^ Oppression on the 

nearly Two Years before the Bankruptcy, with the De- ^^^ ^^ ^^ 

fendant, upon the ground that it was oppressive, and Distress on the 
that improper advantage was taken by the Defendant other^ the dis' 

advantage of the 
Bargain must be tvithin the tiew of the Parties. 

B 3 



5th Feb. 

Ramsbottou 

r. 
Parker. 



CASKS IN OHANCBRT. 

of liis power ^er the Bauknipts, by meus thtt tbey 
were lai^dy hid Debtors^ and that he had Judgment 
against them. 

In effect, the Defendant had been permiUed to retire 
upon payment of a Siim of 1,131 /. ; wheread it had been 
ultimately proted that his £ur proportion of loss upon 
then existing Debts, would have amounted to 1 2,000 /. 

The Vice-Chancellor observed, there was no head of 
Equity more difficult of application than the avoidance 
of a Contract upon the ground of advantage takea of 
distress ; but that there could be no title to such relief 
where the advantage or disadvantage of llie Contract 
was to be the result of future conting^icies, and was 
not within the view of the Parties at the time : that 
it appeared to him, upon the Evidence, that at the 
time of the Contract there was no apprehension of loss 
to any such extent, in the minds of any of the Parties ; 
and that the Bankmpts h^ entered into the bargain, 
not from the pressure of distress, but under the influence 
of fidse hopes* 



A point incidentally arose in this Case, as to the 
legality of a Stock transaction. 

The Defendant, Mr. Parker , had lent a sum of Stock 
to the Partnership, and had taken personal Securities 
from each of his Partners for their proportions of it. 
At the dissolution they had jointly covenanted to re- 
place the Stock due, by Instalments. One Instalment 
was transferred, and a second was over-due ; and then 
it was agreed that the transaction should be converted 
into a Money Eoan, taking for the amount the money 



CASES IN CHANCERY. ^ 

piice of tiie Stbdi whaa Mr. Parker knt; whioh was . >^*'' . 

omisklerably higher than (be existtngpcicef an^itwoor j^^^gBOTTOM 

three years farther time were given for the payment. ^ 



The Tici^-Chancbllor^*-- 
-. The Agfeemest isclekrly^ueorioua. It was, a presentr 
dafaumd &f ao much Money as w6uiA acthally |mrohase 
the Stock due ; and the addition in Money .made by 
the Agreement was for forbearance. 

,.Ab td the Stock notdwy there was d differences be«- 
canae of the nncertainty. of th^ price of Stock when it 
wottU fait due. I shouU have thon^ a Contract 
fev a higher sum in Mon^ than the actual value of 
the Stock at the time might have been good if there 
had been no additional forbearance ; but the additional 
forbearance forming a part of the Consideration^ brings 
the Case within the principle of the Instalment already 
due. He did not, however, take occasion to decide 
ihis point. 



PxaKsa. 



10th & ssd Feb. 
FENWICK V. REED. ' ' 

JSiLL for an Account of Rents and Profits received "^ ^^^ ^^^^ 

by Defendant, and those under whom he claimed, and nrieing of a Let- 

for an Account of Debts and Interest originally due to ternot necessarily 

Defendant's Ancestor, and purchased by him, and for proved, where the 

the dehvery of the Estate, and Payment of the Balance ^f^^^ affords in^ 
3 ^ . . trmsic evidence qf 

due on the Account. .^, authentkUy. 

the Defendant's Ancestor entered into Possession in ^^^f •*^'l*' . 
the year 1752 ; and it was insisted by the Plaintiff, that ^^ to^h a 

Letter, prim& facie, U must be intended to have been written to the party amongst 
whose papers it was founds The Ejectment was qfterroatdi tried at Law, and 
the Jury would not presume a Coivoeyanee, and the Court supported the Verdict^ 
5 Barn, k Aid. 9^^. 
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. ^^^*' . he held PoBsesuon only to satisfy the Debts due to him, 

P by perception of Rents and Profits, and that the Debts 

1,^ were now overpaid. 



Read. 



There was no evidence of any acknowledgment to 
that effect, or of any Accounts kept ; and the Defend- 
ant insisted diat a Conveyance in fee ought . to be 
presumed. 

The Vice-Chancellor was strongly of that opinion, but 
retained the Bill for a year, with liberty to the Plaintiff 
to proceed by Ejectment, the Defendant not defending 
himself at Law, upon the ground that the Debts were 
fully paid more than twenty years «ince, or were now 
unpaid. 

In this Case, several points of Evidence were ruled. 

1st. That a Letter appearing upon the face of it to 
be written by the Defendant's Ancestor, upon the sub- 
ject of the suit, and coming out of the custody of the 
Representative of his Attorney, and dated in 1748, 
was admissible, without jproof of the hand writing. — 
The contents of the Letter, like the contents of a Deed, 
affording intrinsic evidence in its favour. 

2d. That such a Letter was found amongst the Papers 
of the Attorney was prima facie evidence, that it was 
written to the Attorney, there being no address to it, 
the envelop being lost. 

3d. That a Letter found amongst the papers of the 
Attorney, not addressed, but appearing by the contents 
to be written upon the subject, by a person employed as 
the London Law Agent of the Defendant's ancestor, 
was also admissible in evidence. 
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ANON- 




Motion, that Receiver of an Infant's Estate might Court wiU mi 

be directed to keep down the Interest of two Mort- ^^J^^f^' 

erqfan It^anft 

8*8«8* Eiiaie to keep 

Anon ike Iniertii 
The Vice-chancellor reiiised to make the Order, o/aMortgaee 

because it would be an acknowledgment that the Debt, unleu the 
Mortgages were due, which the Court would not Matter reports 
assume until after a Masier*s Report ; that the proper ^ ^ ^- 
Order was for the Master to inquire into circumstances, 
and to state priorities. 



dolton v. hewen. '^1*: 

fi2d Feb. 



This Bin sought a Decree, that the Defendant night A Devise to 

surrender to the Plaintiff a Copyhold EsUte, which he *^ Testator^s 

held under a Conveyance from EUxabeth Young. ^^tl*^^'^ 

^ ^ kis Debts, and 

Benjamin Young made his WiU in the foUowing J^^^^^J^ 
words, inter al. *' I give all that my House, 8lc. to fparetLandtke 
Elizabeth, my Wife, whom I name sole Executrix, restoftksEMaie 
she paying my Debts and Funeral Charges; and also, to go to A.B. 
I give unto Samuel Dolton, her Nephew (the Plaintiff) ^ft^ her death, 
the sum of 15/. when he shall attain twenty-one, if so gi^h^^heFte^ 
much can be spared out of the Estate, and she leaving ^, ^ . "^ 

the test of the Estate to ttie said Samuel Dolton, after 



10 



CASES IN CHANCERY. 



i8fli. 



DOLTOK 

■V. ■ 

HEWfeK. 



her decease. And fiuther, my will is, that if the aaid 
Samuel Dokan shall depart this life before he attains 
twenty-one, the said Elizabeth to have it to her will and 
disposal." Elizabeth Young sold this Estate to the Per- 
son from whom the Defendant deriyed it 



It was insisted, that under this Will, Elizabeth Young 
was a Tnistee for others, with a resulting Trust to her- 
self, for life, with Remainder to TrusteeSi and that 
Defendant was therefore such a Trustee. 

The Fifcc-CAtfwcc//or held, that the gift to her, she pay- 
ing, Debts and Funeral Charges, and 15/. to the Plain- 
tifi^ was a plain Gift in fee to her ; and that for these 
purposes she had a power of Sale ; and that a Purchaser 
under a power of Sale for payment of Debts was not 
bound to inquire into the Debts ; and that if the price 
of the Estate was more than would satisfy the Debts 
and Funeral Charges, and 15/. the Plaintiff's remedy 
was not against the Purchaser, but against Elizabeth 
Young, or her Representative. 




MtuuneHon 
mot^smieito 

Mor%agcei,from 
sel^umkr. 
FotktMttMm* 
gogtlkei; 



ANON. 

A MOTION was made by Plaintiff, a Mortgagor, to 
restrain the Defendant, the Mortgagee, from proceeding 
to a Sale of the mortgaged Premises, the Mortgage Deed 
containing a Power of Sale ; it being alleged that due 
Notice had not been given so as to afford a fair pro- 
bability of an advantageous Sale. 



otherwise f where 

Trustee for Sslr , if he proceeds precipUatefyf without notke to both forties. 
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, Tbe Yke-ClUmcBlhr refused the Motion; coDsideimg, iB%U: 

HkBiifHk^ ex parte Case were troe^ the Plaintiff miglit > •4tKy*^\ 
reliisye lumsielf by giving Notice to the Pniichaiier that Ajioii* 
he had filed a Bill to impeach the Sale ; and that it waa 
better to put him to the inconvenience of an additional 
Party to his Suit, than to risk a possible injury to the 
Mortgagee by infertfipting the Sale. 



On a subsequent meiltion of the Case it appeared 
that the Poiirer of Sale was in a Trustee ; and for this 
reason the Vke-Chancellor granted the Injunction, the 
Thistee not having apprised the Mortgagor of his inten^ 
tion to proceed to a Sale, and it being his duty to 
attend equally to the interest of both Catni que Druis, 
and to apprise both of the intention of Sale, so that 
each might take the means to procure an advantageoui 
Sale. 



PARKER V. CALCRAFT. i8«i. 

DUNNi^.SAME. ^^flSAF^ 



1 HE late Mr. Charles Struit granted an Annuity of Jfter BittJUed 
iiaoo/, a year out of his life Estate, with a power to h seamdlncwn" 
the Annuitant to appoint a Receiver, who was appointed ^'"'^^fM^^^. 
accordingly. He then granted a second Annuity to the ^^•^'^^"^^ *• 



"""tiff. ^„^ 

• o , «, . .^^1 ,,. «.« ^ Rents to DeHor* 

In 1800 the PlainUff filed his Bill against Strutt, and 

the first Annuitant, for an Account and Satisfaction 

after the Arrears paid, and for a Receiver. 

The Plaintiff understanding that the first Annuity 
was in Arrear, did not proceed in his Suit, and in 181a 
Sirutt died. 
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After his death, Scoit, a general Creditor of Strutt, 
filed a Bill, to which he made the first Annuitant a 
party, alleging that he was overpaid, and this being 
admitted, the balance due from him was paid into 
Court in that Suit 

The Plaintiff learning this fact, filed a Supplemental 
Bill, to which he made the Executors of Strutt parties, 
and prayed that it might be declared that he had a lien 
for the Arrears of his Annuity upon the sum so paid 
into Court by the first Annuitant. 

The Vice-Chancellob : — 
The Suit of 1800 was notice to the first Annuitant of 
the Plaintiff's title to the surplus Rents, ailer satisfying 
the first Annuity ; and he could not afterwards safely 
pay the surplus Rent to Strutt, and consequently not to 
his Representatives. It is no Answer that the Suit 
was not prosecuted ; the first Annuitant was bound by 
it until it was dismissed. It is true that an Incum* 
brancer before Possession has no title to Rents , but a 
Sill by an equitable Incumbrancer is equitable Posses - 
sion.~ 
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BYRCHALL v. BRADFORD. 



ist March. 



In this. Case, an Executor was constitated a Trustee OKfinarih/^ the 

as to a Legacy of 1,200 /. He accounted for the residuary Courts on a BUI 

Estate, and retained the amount of the Legacy. The fi^ « Le^«y tf 

WiU directed it to be invested in the Funds ; and the ?*«^*»^^f «f^ 

, 1 ., ^ . m tnqmre whether 
question m the cause was, whether the Ceihn que Trust ^^ ^^^^ Legacy 

of the L^acy were now entitled to claim against the ^f,^ j^^g^ ^^ 

Executor as much Stock as the 1,200/. woi^d have invented at an 

produced, if invested at the time of Ae settlement with earUer period; 

the residuary Legatee. *«' w**^**^ f*^ 

Executor is a 

The Stocks had risen in the mean time, and the Trustee aUo^ and 

Executor had never invested the Legacy. retains the Le* 

gacy without in* 
The Vicb-Chancbllor : — vesting^ he is 

Generally speaking, this Court does not enter into the ^^Uefor any loss 
consideration whether the Executor could, or not, at an «^^'^«^ ^ ^^ 
earlier period, have invested a Stock Legacy, but directs 
it to be invested by its Decree. But in the particu- 
lar case, this Executor was in the situation of another 
Trustee, to whom a Legacy is paid upon Trust, to 
invest it. His retainer after accounting for the resi- 
duary Estate is equivalent to the Payment of another 
Trustee. If the Cestui que Tnut sustained a loss by 
the Trustee neglecting his duty to invest, he has a 
right to chaise the Trustee with the loss. In this 
Case, however, it was suggested, that the Cestui que 
Jhists, who were all of age, had consented to the delay 
of Investment, and the Vice-chancellor directed an 
inquiry as to that fact. 



^4 &A$E6 IN CRANCERY. 

latMaixjb^^ CURTIS r. CURTIS, 

4fier an 4n- ThE leBiddafy Bequest in the Will was, inter alia, in 
nuityforlAft^t^ the foUowing words: •' I give to A. B. and C. my 

^Vr*^ J Executors, all the Residue and Remainder of my Estate, 
Dividends, and. ^ » , . , . - n 

remainder otto ^^ Trast, to collect and get m the same with all con- 
thcxuhok Divi" Tenient speed, and then in the first place to invest a 
dtndSf ndffeci to Smn of 10,000 2. in the Public Funds, in their names. 
Father's Anmdty, and in the name of my Son T. C. ; and as to the Divi- 
Gtft to CkUdren ^^^^^ ^^^ Interest thereof, in Tirust, to pay and apply 
wkenthtyattain-' ^^ ^ ^ j ^ ^^^ ^^ ^^ 

ed twenty-one, i* ^ » .i. . / . ^ , 

a Gift to all own. use, and the remainder to accumulate for the use 

Bring when the of his Children, until th^ shall attain their Ages of 

eUeit attains twenty-one years ; and when they shall have respectively 

twenty-cne. attained their Ages, as w^Sipns- as Daughters, in Trust, 

to divide the Principal equafly amongst them, share 

and share alike; but in case' of the death of all my said 

Gmn^diuldrem und«r agie^ I give, the Intenest, on so 

mi^l^ thereof a| my sfiA Trustees shall deem necessary, 

for tb§ use of my GfnMidlon, the Son of my Danghtar 

Mary, until his Ago of twenty-one, and then in Trust 

^^^ V> principal and a^umulation to him for hia own 

Use and Benefit/' 

Tl^e yic€'ChmceUar h^l^, that the words, '* Uie 
remainder t9 aocumiilate," carried the residue of tike 
Dividends after psying T. C. 250 /• a year during his liib, 
and the who^ Dividend af^r his de$th ; and that all die 
Children of T. C. living when his eldest Child attained! 
twenty-one, took vested Interests in the whole Principal 
Sum and Dividends, subject to the Father's Annuity. 



CA$ES 19 CHAirgSHY. ]j 

BENSON V. MAUDE, ttt March. 

1 HE Testator, in this Case, after expressing his inten- Where Tett^ 
tion to lay out a sum of 12,000/. in Land during his ^rUrtctskii 
Life, directs his Executors, if he should not accomplish ^'^^ !^'V^ 
it, as soon as they should think proper after his Decease, .^|^ J^L 
to sell out as much of his funded Property as would ^^erkU debate 
produce ia,ooo/. and invest the same in Land, upon tosettasnmek • 
TVust, that his Executors should receive the Rents and Stcek as wrndd- 
Profits of the Land when purchased, and the Interest P^^oduee a Xe* 
and the Dividend of the 12,000/. until the Estate was i^^^^^^^- 
purchased, and should pay the same, in equal MoietieSi ^ nmMt til 
between his two Daughters, for their Lives, with Re- tke end of the 
mainder over. year after the 



The question was. Whether the Daughters took the 
Intei^st of this 12,000/. ilrom the death of the Testator, 

or firom the end Of one year after his Death ? 

.-.••./ • - • 

Ut.BeU,MT.SiadweU,Mx.Larmne,w[^Mt. Spurrier 
argsed for the Favties interested, asd cited Oibmnj^ 
MUiia)y Fwm$y. Young(]bi% SfMivii HoUu^gwotthic), 
9nd Taylor r.HibberHd). 

The Viee4:kanuUor held, that the Danghtenf were 
not 16 take {he Interest until the 12,000 /. wte raised by 
a wle of the Stock, and that this being to bo done ^ds 
soon as the Executors should think proper after Ul 
Decease," amounted to the same thing as a direction to 
raise and pay a Legacy as soon as the Executors should 
find it convenient. That the Court adopted a year as 
the rule of convenience, and that the Legacy, therefore, 
co^ld not be raised till the end of the year. 

(a) 7 Ves. 89. (c) Ante, 3 voL 161. 

(^) 9 Vts. 549- (^ 1 Jtc. & Walker, 308. 



TtMtato/$ death. 



X6 CASES IN CHANCERY. 

i8fti. 
6th March. ELLIOTT v. LORD MINTO. 



JU questions 1 HE Petitioner, who was heir of Tailzee, under a Set* 

respectmg real dement made by the late Right honourable William 

Estate belong to ElUott, of a Scotch Estate, filed a Bill to have his Estate 

tke Law of the exonerated from a heretable Bond by the application of 

Coii^ w*«T p^^Q^j Estate in England. 



theEstateis 
iitiuUe 



The Fice-Chancellor observed, that the question, 
whether tlie Heir of Tailzee in Scotland had an Equity 
to be exonerated by the application of the Personal Es- 
tate, was, like every other question respecting Real 
Estates, to be determined by the Law of the Country 
where the Real Estate was situate, and could not de- 
pend upon the Law of the County where the Personal 
Estate happened locally to be. That aU which a Court 
here could do would be to refer it to the Master, to 
inquire what was the Law of Scotland to be applied to 
the Case; and that though such a Reference was fre- 
quently made in a simple case, it could not be conve- 
niently done in a complex case of equitable circum- 
stances. 

It appearing that a Suit and Cross-suit were already 
commenced in Scotland, the Fice-CkaneeUor ordered 
this case to statid adjourtied until the determination 
there. 
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BIRCEt^.BLETCHLEY. 

On ibis Case there were many objections to a Decree 
for a specific Performance. 

The firet was, that the Plaintiff had alleged a written 
Agreement by Letters, and the Letters alone, did not 
explain the fuU terms of the Agreement; the Plaintiff 
insisted that the Letters were stated, not as constitut- 
ing the Agreement, but as evidence of the Agreement, 
and that testimony aliunde might be given. 

Upon reading the Pleadings, the Vice^CHemcellor was 
of opinion that the Plaintiff had stated the Letters as 
constituting the Agreement, and dismissed the Bill (a). 



i8si. 
6di March* 

Where Letters 
are stated as ike 
Agreement, no 
ftffftmof^ aliunde 
is adndssibie ;- 
otherwise f where 
stated as evidence 
of the Agreement 
onfy. 



COFFIN V. COFFIN. 



1 HIS was a Motion to dissolve an Injunction granted 
to restrain the cutting of Trees planted or left standing 
for Ornament or Shelter, and also Saplings and imma- 
ture Trees. 

It was objected, that there was no complabt in the 
Bill as to Saplings or immature Trees, and therefore 
that the Injunction was at all events too extensive. 



i8si. 
8th March. 

In eqmtable as 
in legal Waste ^ 
if one act of 
'Waste be estah- 
lishedf the Court 
will restrain 
equitable Waste 
generally. 



{a) This distinction is of 
great importance to the de- 
fence. If Letters constitute 
the Agreement, the Defendant 
may put his case upon the 
ground that they do not make 

Vol. VI. 



out the Acpreement stated. If 
.the Letters are stated as evi- 
dence merely, then the De- 
fendant may insist upon the 
Stotute of Frauds. 



i8 
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i8si* 



COFFIV 
CpFFIN. 



The Vice-chancellor observed^ that as to Waste at 
Law, if any act of Waste be established, the Court re- 
strains, not only the particular act, but all Waste gene- 
rally. So in the Case of equitable Waste, if the Com- 
plaint be established as to one act, the Coiurt will 
restrain all equitable Waste generally, and it will make 
no difference that other acts of equitable Waste were 
particularly restrained. 



1821. 
5th March. 



REYNOLDS v. NELSON. 



TkePkintif Qn the 2d of September 1817, the Plamtiff agreed 
Ho ftheDt" ^^ ^^^ ^ House belonging to the Defendant for two 
fendantfor two years, at 21 /. Rent, and was let into possession. On the 
years. After- 4th of the same month the Plaintiff and the Defendant 
wards on the4ih entered into the following Agreement : 
Sept. iSij^ he 
agreed to byy the 
Estate of the 

P'endor^ in consideration of 25 Lpaid down, and of the further sum of 425 1, to he paid 
on the 2Sth December l^l^y on or before which time the Conveyance wiu to be executed. 
An Abstract was delivered on the 20th October 1817, and afterwards^ a draft of the 
Conveyance^xoith the Abstract ^was sent to the Plaintif.xoith a Note of the Defendants 
Solicitor^ stating that the Deeds were with hin^anddesiring to hear from the Plainiijf 
if any objections occurred^ and many ineffectwU applications were made to see the 
Plaintiff. A Notice was served on the Plaintiff on the 22d December 1817, thai 
the Defendant would on the 2^d^ 24th and 26th, attend at the Plaintiff s House to 
execute the Conveyance^ andy on default, he should consider the Plaintiff as refusing 
to proceed in the Purchase^ and act accordingly. On the 2d April 1818, the 
Plcnntiff returned the Abstract, with objections to the Title, On the \^th the 
Defendant distrained on the Plaintiff for Rent, On a BiUJiled by the Vendee for 
a specific Performance, held, that the Vendor should have given notice that he con» 
sidered the Agreement as at on end, and should have returned the 25 /. ; and not 
having doneso^ the Court directed the usual reference as to the Title. 



CASES IN CHANCERY. 

'' i8t That the sitid Henn/ John NtUon, for the con- 
aidaration of 25/* of lawful Money of Great Britain, 
to him in hand paid by the said John Edward Reynolds, 
before the delivering of these Presents, and of the 
fordier aom of 425/. to be paid as hereinafter is men- 
tioned^ doth hereby^ for himself^ his Heirs, Executors 
and Administrators, and every of them, by these Pre- 
sents agcee, that he the said Henry John Nekon, and all 
.and every other Person and Persons whatsoever, claim- 
ing or to claim any iRight, Title or Interest unto him* 
or any Person or Persons whatsoever, of in or to the two 
Houses and Lands therein belonging, now or late in 
.the occupation of Mrs. Mary Vale and of Mr. Thomas 
WaUis, and the Premises thereunto belonging, situate, 
lying and being at Acton in the County of Middlesex, 
shall and will, at the proper Costs and Charges of the 
said Henry John Nelson, his Heirs or Assigns, on or be- 
fpre the 25th day of December next ensuing the date 
hereof, by such Conveyance, Assurances, ways and means 
.ip the Law, as he the said John Edward Reynolds, his 
.Heirs or Assigns, or his or their Counsel learned in the 
Law shall reasonably devise or advise, and require, 
.well and sufficiently grant, sell, release, convey and 
assure, to the said John Edward Reynolds, and his Heirs, 
or to whom he or they shall appoint or direct, all that 
the two Houses, Lands and Premises, situate at Acton 
aforesaid, and late in the tenure or occupation of 
Mrs. Mary Vale and Mr. Thcmas Wallis as before men- 
tioned, vnth proper Covenants to be therein contained; 
, that the. said Henry John Nelson at the time of such 
Conveyance is free from all Incumbrances, and all other 
fit and reasonable Covenants ; in consideration whereof 
the said John Edward Reynolds, for himself, his Heirs, 
Executors, and Administrators and Assigns, doth co- 
venant and agree with the said Henry John Nelson, his 

c 2 
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Heirs, Execators and AdminiBtratorsi by these Presents, 
that he the said John Edward Reynold* shall and will 
well and truly pay or cause to be paid to the said Henry 
John Nelson, his Heirs, Executors or Administrators, 
the aforesaid sum of 425/. at the time of executing the 
said Conveyances ; and for the true performance of all 
and every the Covenants aforesaid, each of the said 
Parties bindeth himself, his Heirs, Executors and Ad- 
ministrators, in. the penal sum of 200/. In witness 
whereof the Parties aforesaid have hereunto set their 
hands the 4th day of September 1817. — ^Witness, John 
Moore. Henry John Nelson. John Edward Reynolds.-^ 
N. B. The Taxes to be clear unto next Michaelmas Day* 
Henry John Nelson" 



The 25/. was paid to the Defendant. 

On the following 20th October 1817, the Defendant's 
Solicitor delivered an Abstract of the Title to the 
Plaintiff, together with a note as follows : — " Mr. P. 
presents his compliments to Mr. Reynolds, and by de- 
sire of Mr. Nelson sends herewith an Abstract of his Title 
to the Premises at Acton, purchased by Mr. Reynolds. 
Mr. R, is probably well acquainted with the Title ; but 
if any thing occurs to Mr. R. on perusal of the Abstract, 
Mr. P. will be glad to hear from Mr. R. in the course 
of this week. The Deeds are with Mr. P." 



On the 2gth of the same October, the Defendant sent 
a Draft of the Conveyance for the Plaintiff's perusal, 
and various applications were made to the Plaintiff re- 
specting the completion of the Contract, but he never 
could be seen. On the 22d of the following December 
the Defendant served the following Notice on the 
Plaintiff: 
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'•Sir; Take notice, that I shall attend you at, &c. 
to-morrow, the 23d, Wednesday the 24th, and Friday the 
«6th days of December instant, at twelve o'clock at 
noon, on each of those days, for the purpose of execut- 
ing to you the Conveyance of the two Houses and 
Appurtenances, by you bought of me on the 4th day 
of September last, situate at Acton, in the County of 
Middlesex, pursuant to our signed Agreement of that 
date, and of receiving of you the sum of 425 /. the residue 
of the Purchase-money for the same ; on one of which 
days I hope it will suit you to complete the Purchase. 
And further take notice, that if, you make default in 
the Premises I shall consider you as refusing to per- 
form your Agreement, and act accordingly. 

'' Tour's, &c. H. J. Nelson.'' 

The Defendant, and his Solicitor, Mr. P. called ac- 
cordingly for that purpose on each day, but the Plain- 
tiff was denied, or was not at home. 



i8fi. 
* . ' 

Retkolb* 
Nelsok. 



On the 2d of April 1818, the Plaintiff returned the 
Abstract to the Defendant's Solicitor, accompanied with 
a Note, stating, that from absence, and other avocations, 
he had been prevented from looking into it sooner, and 
expressing his dissatisfaction with the Title ; and that 
when it was amended he would lay it before his Con- 
veyancer. No Answer was returned to the Letter. On 
the 13th April 1818, the Defendant caused a Distress 
to be made for Half a year's Rent, treating the Plaintiff, 
who was in possession of part of the Premises, as 
Tenant under the first Agreement. Afterwards, also, 
several other Distresses were made, and on each Distress 
the Rent was paid, and the Plaintiff gave notice to the 
Broker not to pay over the Money to the Defendant. 
Under these circumstances, the Plaintiff, on the 22d 

C3 
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March 1818, filed hid Bill for a specific Performance of 
the Agreement of the 4th of Septemher 1817, and for 
an acconiit of what had been paid for Taxes, and 
of the Rents received by the Defendant, and the 
Money levied by the Distresses, and that the same 
might be deducted from the Purchase-money ; and if 
it should appear the Defendant could not make a good 
Title, then that an account might be taken of the Ex- 
penditure on the Premises, and to take an accoimt of 
what had been paid for Taxes, in the Bill mentioned, 
and of the Rent received ; and to set a valued Rent on 
the Premises, and to compute Interest on the 25/. 
paid; and that the Defendant might be decreed, in such 
ast-mentioned case, to cancel the Agreement, and to 
pay what might appear due to the Plaintiff on such 
referen6e, and for an Injunction. 



Mr, Belly and Mr. Parker, for the Plaintiff:— 
This is a Case in which the Court will decree a spe- 
cific Performance. It is true, an Abstract was delivered, 
but a good Title was not shown. Owing to absence 
and other avocations of the Plaintiff, the Abstract was 
not returned, with objections, until the ad of April 181 8. 
The Defendtot gave a Notice, that he would attend 
with the Conveyance on the time mentioned, but says> 
that if not completed " he should consider the Plaintiff 
as refusing to perform the Contract, and act ac- 
cordingly;'^ he does not say he should consider the 
Agreement as at an end, nor does he return the 25/. 
There is no case where mere silence has been held to put 
an end to a Contract. The Plaintiff, on the faith of the 
Agreement, has expended a considerable Sum in repairs. 



Mr. HealdyV^A Mr. Maddock, (or Hie Defendant: — 
We contend that the Defendant is not bound spe- 
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cifically to perfon&thia Agreement. The question raked 
by these Pleadings is^ Whether or not time is essential 
in a contract for a Purchase 1 a point apoa which there 
has been a diversity of opinions. At Law, it is clear 
the Plainti£P conld have no remedy, though the De- 
fendant might. Before the time of Lord Somen no 
specific Performance was decreed, nnless where Damages 
had been recovered at Law, in respect of a breach of 
the Agreement. Afterwards it was held, that where the 
Plaintiff might have recovered Damages at Law, though 
none had been recovered^ a Bill would lie; but it was 
laid down by Lord Raymond, that a specific Performance 
cf an Agreement shall never be compelled for the non-per* 
formance of which, the Law would not give Damages(a). 
The rule is, perhaps, not so universal as it is there ex- 
pressed; it has its exceptions. If, for instance, there be 
an Agreement to assign a Chose m Action at a given 
day, if the Assignment is not made, a Bill in Equity 
would Ue, though no Action could be sustained at Law, 
as a Court of Law does not allow the Assignment of a 
Chose in Action. In general, however, it is true, that a 
Bill will not lie for the specific performance of an 
Agreement where the Plaintiff could not sustain an 
Action at Law for the non-performance* If that be. a 
true test, the Plaintiff cannot succeed, for the Vendor 
has done every, thmg he could to complete the Agree- 
ment by the time stipulated for that purpose, but the 
Vendee did not do any thing. Certainly it has been 
held, that time is not, in this Court, considered as 
cssentiaL Lord Thurhw expressed himself of that 
opinion in more than one case, influenced, probably, by 
some expressions reported to have been used by Lord 
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(a) Dr. Bettawmih v. Dean 
Mnd Ckg^cr of St. PauFi, 



Select Cases io Chancery, 68. 
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Hardfoicke in Gibson y. Patterson (b), which have fince 
been shown to have been incorrectly reported (c). Lord 
Kenyon was the first who, in Macnath v. Marlar (d), ex- 
pressed his disapproval of Lord Thurlow^s doctrine ; 
and Lord Rosslyn, in Lloyd v. Collett {e), delivered a 
strong opinion in favour of a strict adherence to time in 
Contracts ; his Judgment is shortly stated in Brovm,h\ii 
it is given fully in a Note to Harrington v. Wheelerif). 
His Lordship's opinion seems to have been, that in Con- 
tracts for a Purchase, time is essential, and not merely 
that it may be made essential. Lord Eldon, however, has 
not gone so far ; but has in several cases said, that time 
may be made essential, as in Seton v. Siade(g), and in 
Levy V. Lindo (A), and upon other occasions, but that, 
though time may be made essential, it may be waved 
by the conduct of Parties, and such was your Honof^B 
opinion in Hudson v. Bartram (i). It would be a most 
useful doctrine, that in all Contracts for a Purchase, 
when a time is mentioned for their completion, it 
should be considered as essential; where no time is 
limited for the performance of the Contract, there the 
Court would have a greater discretion. According to 
Lord Thurlow'B doctrine, a Merchant having occasion 
for Money at a particular day, and selling an Estate^ 
for the purpose of raising the Money, may be ruined 
if the Money be not paid at the time agreed upon. 
Lord Itosslyn*^ inclination of opinion might be most 
usefully adopted as a general rule. The Civil Law, jmd 
the Law of most other Countries, holds men strictly to 
their Contracts. Supposing, however, the rule to be that 



(i) Atk. 12. 

(c) See what Lord Rossfyn 
says of that Case in Harrington 
V. W^Aedb-. 4 Ves. 667.666. 

(d) 1 Cox, 359. 



(e) 4 Bjro. C. C. 469. 
(/) 4Ves.690. 
(g) 7 Ves. 373. 
(A) 3 Meriy. 84. 
(i) Ante, 3 vol. p. 440. 
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time 18 not essential in Contracts, but that it may be 
made so, is it hot made so in this case ? and, if so, has 
it been waved? It appears on the face of the Agree- 
ment that it was the meaning of the Parties that the 
time fixed for the performance of the Agreement should 
be strictly observed, not only because a time is specified 
by which it was to be completed, but a sum of 200 /. is 
stipulated to be paid, if the Agreement is not performed* 
This shows the anxiety to have the Purchase completed 
at the time agreed upon, as much so as if it had been 
expressly stated in the Agreement that time was to be 
considered as essential. The anxiety of the Defendant 
for the completion of the contract was evinced by his 
conduct. Has any thing been done by him since the 
S5th of December 1817, to wave the strict fulfilment of 
the Contract? — Nothing. — He never answered the Plain- 
tiff's Letter when he returned the Abstract. It was not 
necessary he should give express notice that he con- 
ttdered the Contract as at an end. It was so by Law, 
and the Plaintiff needed no notice of the Law. The 
Defendant did not return the Deposit, because the Ex- 
penses he had incurred amounted to much more than 
the Amount of the. Deposit. Shortly after th^ Letter 
of the 25th December 1817, the Defendant distrained on 
the Plaintiff, thereby showing he considered him as 
Tenant under the first Agreement, and not as a Pur- 
chaser. The Distresses have been continued from time 
to time as the Rent became due. The Defendant sold 
the Estate at an under-value, depending upon having 
lus Money at the time specified in the Agreement The 
Defendant's Title is good, and any difficulties would 
have been cleared up, if they had been stated at a 
proper time. If a specific Performance is decreed, the 
Pluntiff must be considered as having accepted the 
Title ; but upon the whole, it is hoped the Court will 
not decree a specific Performance. 
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1 891* 



Nuaoir. 



The Vicx-Chancsllor:— 
It may now be c<Mundered as the settled doctrine of 
die Court, that, by the terms of the Agreement tim* 
may be made of the essence of the Contract It haa 
not, however, been decided, that where there is no 
specia] stiptdation in the Contract, time may be made 
essential by subsequent notice that it will be so con- 
sidered; and, in this case, I may leave that point 
uiitouched. 



The notice given in this Case was not that the De- 
fendant would consider the contract at an end if it was 
not completed within the time, but that he would con- 
sider its not being completed within the time as equi- 
valent to a refusal to perform it, and would act accord- 
ingly ; but whether he would act as if the Contract 
were abandoned, or, would act by filing a Bill for a spe- 
cific Performance, he leaves wholly in doubt ; and it is 
to be observed, that he neither returned nor tendered 
the Deposit which he had received. There must, there- 
fore, in this case, be the usual reference as to the 
Title. 



iSsi. 
5th March. 



MORSE t?. MEREST. 

1 HE Plaintifi* and Defendant entered into a written 
Agreement for Sale by the Defendant to the Plaintiff 



Where there 
u a Contract to 
sell at a vahui* 
tumbwA.B.and ^'* considerable Estate at twenty-five years purchase, 

C. the Court ^^ ^^ annual value to be set by A. B. and C. three 
tBitt compel the persons named in the Agreement, on or before a certain 
Vendor toper- day. 

tion. The time of valuation is of the essenu of the Contract^ InU the Pe/endani 
eamwi tahe advantage ofitj if he inqnroperfy occasion the delay. 



CASES IN CHANCBRT. 

The valuation had not been made accordingly; but 
it appeared in evidence that the Defendant had pre- 
vented the valuation being made on or before the day 
nomed^ 

Mr. Trower, Mr. Bell, and Mr. Rmgpell, for the 
Plaintiff, in the course of their Argument cited Mibm 
V. Geery (a), and a dictum in Omth v. Jackson (6). 

Mr. Home, and Mr. Girdleston, for the Defendant^ 
cited Crawshay v. Collins (c). 

The Vice-chancellor held, that in the case of a refer- 
ence time waQ as essential in Equity as at Law; but that 
in Equity a Defendant was not permitted to set up a 
legal defence which gi^ew out of his own misconduct^ 
and that this Agreement was now to be acted upon as 
if no time were limited, or the time was not passed.. 
That a man who agreed to sell at a price to be named 
by A. B. and C. could not be compelled by a Court of 
Equity to sell at any other price ; but it appearing that 
the Defendant refused to permit the Referees to come 
upon the land, the Court had jurisdiction to remove 
that impediment, and would decree that the Defendant 
should permit the valuation to be made according to 
the Contract ; and if it were so made, then a supple- 
mental Bill must be filed for a specific Performance 
upon the terms of their valuation. 
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(a) 14 Yes. 400. 
(h) 6 Ve8. la. 



(c) lSwsiu 40. 



s8 CASES lie CHANCERY. 

i8si. 
9thM«rch.^ LUSHINGTON v. SEWELL and others. 

Infata Defend- ThERE was an original and a supplemental Bill in 
ant, being out rtua Case 
of the ktngdom^ 

was sent abroad Several of the Defendants to the original Bill were 
for tJte appouU'* Infants^ and out of the Jurisdiction, and a Commission 
ment of a Gvar- was sent abroad for the appointment of a Guardian to 
dian to put in put in their Answers^ and their Answers were accord- 
their Awtur. j^gjy p^^ -^ j^ supplemental Bill was filed, making the 
J supplemental ^^^^^ Infants Defendants, and they continuing to be 
BtU was Jilsdj to ^ ^ 

which the same ^^' ^^ *^^ Jurisdiction, a Motion was now made by 
InfantSyWhoam- Mr. Pemberton on behalf of the Defendants, the Infants, 
tinued abroad, that the Guardian who put in the Answer to the original 
were Parties. Bill might put in the Answer to the supplemental Bill, 
OnMotton, an ^^^ j^g ^.j^^j Jongsma v. Pfiel (a), in support of the 
Order wfls made ^^^^^^^ jj^^ Bknman, on behalf of the Plaintiffs, con- 
that the Guar^ 

dian who put in ^^^^^ ^ *^® Motion, and the Vice-Chancellor, on the 
their Answer to authority of the Case cited, made the Order. 
the original Bill 
might putintheir Answer to the supplemental BilL 



i8ai. ^ 

Same day. BELBEE v. BELBEE and another. 



Tenants who had ThIS was a Bill filed against the Husband of the 
notice from the Plaintiff and her Trustees, in respect of her separate 
Plaintiff not to Property. The Plaintiff had given notice to the Te* 

foy Rent to the ^ants not to pay their Rents to the Trustees, and they 
Defendant's 

Trustees.andwho (a) g Ves. 357. In Ttqtpcn had been cited, the Court, pro- 
had notice from y. Norman, ii Ves. 563, a bably, would have made th^ 
the Trusteesnot to similar motion was refused ; but order. 
pay their Rent to if the preceding Case in 9 Ves. 
the Plaintiff, or- 
dered, on the motion of the Plaintiff, and on the consent of alt Parties, to pay their 
Rent into Court. It was held, the Tenants themselves could not make svch a motion. 



CASES IN CHANCERY. 

had given notice not to pay the Rent to the Plaintiff. 
The Tenants being threatened with actions, applied by 
Motion in this Cause for leave to pay the Rents into 
Conrt. 

Mr. Barber, for the Motion, urged, that by acceding to 
this Motion a Bill of Interpleader would be rendered 
unnecessary. Mr. Madcbck, for the Plaintiff, and Mr. 
Blenman, for the Defendants, consented to the Motion. 

The Vice-Chancellor:— 
These Tenants not being Parties to the Suit are not 
competent to make a Motion. Let the Motion be made 
on the part of the Plaintiff, and be consented to by the 
Defendants, and I will make the Order. 

The Motion being accordingly so made, the Ftre- 
Chancelhr granted the Order. 
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Belbbb 

V. 

Belbib 
and othen. 



, BUSK V. LEWIS and others. 

JVlR. Lovatt moved, on the part of the Plaintiff, that 
Mr. Evan Evans might be ordered to produce, on the 
hearing of the Cause, a certain Indenture of Demise to 
the Plaintiff, described in the notice of Motion, in order 
that the same might be given in evidence in the Cause. 
The execution of the Indenture had been proved, and 
was in the possession of Evans, who was the Soli- 
citor of the Defendant, and claimed a Lien upon the 
same in respect of his Costs for preparing the Lease. 
The Plaintiff, by his Affidavit in support of the Motion, 
stated it would be necessary that the Indenture should 
be produced, and given in evidence on his part, at 
the hearing of the Cause; that it was a Demise 



i8ai. 
9th March. 
' ^—: — ' 

An Attorney, a 
xoitnesstoaDeedp 
and in possession 
of the same, can" 
not be compelled 
to attend with the 
Deed at the hear* 
ing of the Causep 
otherwise than 
by a Subpoena 
duces tecum. 




CASES IN CHANCERY. 

to lum; and that he had oflferad to pay the Costs 
of pieparing the Lease^ but that Ewehs, who resided in 
Wales, had refused to say what was due to him, or to 
attend in London with the Lease, unless his expenses 
were first paid. 

The Vice-Chancellor : — 
The right of the Solicitor to the possession of the 
Deed is altogether collateral to this Cause ; and in this 
Suit I have no jurisdiction to compel him to produce 
it You must treat him as you would treat any other 
witness in possession of a Deed. 



i8«i. 



^^^^' CHATTERIS t;. YOUNG. 

IfaJjtgatttfor 1 HE Testator gave a Legacy to his Daughter, for Life, 
Uft die$ before yg^tii a power to appoint the Principal, to take effect 
*^Jj^^'J^ after her death; and if no Appointment, then to A. and 
diai /r t' ^' The Daughter died in the life-time of the Testator. 

and it makes no ^he Vice-Chancellor held, that A. and B. took imme- 
t^«r««: ^ a ^^^^^ly ^p^^^^ ^^ Testator's Death; that their Interest 
painiment is ^^^^ postponed only for the sake of the Daughter ; and 
green to tie Le- that it made no difference that she might have defeated 
gateefor Life, the Gift by Appointment, if she had survived the 
Whereby CodkU Testator, since A. and B. were to take, if no Ap- 

^^^^^^'"^-pointment. 

stttuiedfor a * 

Legacy in a Willy 

it will haxfe the ^^ Testator also gave a Legacy of 60,000 /. to Trus- 



: qualities', tees, upon trust, to pay to his Daughter 20,000/. for 

hnt where the her separate use, and then to pay the Interest of the 

Legaeyissaidto remaining 40,000 /. to his Daughter ifor her Life, with 

be given by a ^^^^^^^^^ ^^ y^^^ ChUdren. He concluded his WiU by 

Codicil, because ,,. ,,., > ^ - ^ n j 

a WUl has failed, declarmg that his Legacies thereinbefore mentioned were 

this is not sub- to be free of Legacy Duty 
stitvtion, but motive^ 



CA8BS IN CHANCERY. 

The Daughter haying died in the Testator's life*-time, 
he made a Codicil to his Willj noticing her Death, and 
the hipse of the Legacies given to her; and instead 
thereof, he gave to his Daughter's Husband the sum of 
20,000/. The Question was, whether the Husband was 
entitled to this Legacy free of Legacy Duty ? 

Mr. Hart^ Mr. Agar, and Mr. Roupell, for the 
Plaintiffs. Mr. Trcwer, Mr. Bell, Mr. Home, 
and Mr. Ktdght, for the Defendants. 

Cooper T. Dale (a), and Crowder v. Clowes (6), were 
cited as to the second point. 

The Vice-Chancellor held, that the Husband was not 
entitled under the general direction in the Will, because 
that applied only to the Legacies given by the Will; 
and that he was not entitled by force of the Codicil 
itself, because the Legacy to the Husband was an ori- 
ginal Legacy, given for reason that the Legacy to the 
Wife had failed ; that it was in effect the same as if he 
had recited the Legacies to his Daughter, and had re- 
cited that they were to have been free of Legacy Duty ; 
and had then said, these Legacies having failed, I give 
to her Husband 20,000/. If he had said, I give to him 
the same Legacy, or the same Sum, it would have ad- 
mitted of a different consideration ; mere substitution 
being primd fade attended with the same incidents : 
and that where a subsequent addition is made to a prior 
Legacy, the addition will have the same qualities. 



St 



1821. 



Chattbbjs 



Yovvoi 



(fl) 3 Meriv. 15. 



(P) 2 Ves.Jun.43g. 
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POOR V. MIAL. 



' "^ 7" A TESTATOR made a general Bequest of Leasehold 

w ^y pV_ Property, upon condition that the Legatee should as- 

nerty with a ®*S° * certein Leasehold Estate, part of the Property, 

Condition to to a charitable purpose. It was contended, that as to 

aaign a Part the Leasehold given to the Charity, the Legatee was a 

to a Charity. ^aere Trustee, and the Trust being void, the Leasehold 

The Legatee ^jelonged to the next of kin. 
tMceif mcharged 
o/the Condition. j^^ ^^^ jj^ ^^^^^ ^^^ ^^ Oliphant, were 

Counsel in this Case. 

The Vice-Chancellor : — 
There is h^, in the first place, an absolute Gift of 
the whole leasehold Property, upon an illegal condition 
to assign "a part; it is the same thing as if the illegal 
condi^on had been to pay a sum of Money to a Cha- 
rity; in.such case it is clear the Legatee would have 
retained the whole Leasehold Property, without pay- 
ment of the sum of Money, and therefore he must 
retain the whole, without the Assignment of a part 



i4th*Milrch. JERNEGAN v. BAXTER. 

Cowt will not IN this Case the Vice-Chancellor ruled, that the Court 

tecexoe the Con-^ will not receive the Consent of a Feme Covert, that 

tent of a Feme Money should be paid to her Husband, until her share 

Coo^t r j^ ascertained ; for though she may not think 500 /. the 

her Share is proper subject of a Settlement, she may thmk dif- 

ascertmned. ferently of 600 /. (a). 

(a) See accordingly, SperUng v. Rochfort^ 8 Ves. 164. 



A 



CASES IN CHANCERY. 33 



CLIFFORD and others v. LEWIS and othefs. 14th Mai cb. 

1 HIS Cause came on for further directions upoh the Th< words^ «* I 

Master's Report, by which it appeared that the testa- J^^Hond Direct 

tor's Personal Estate was insuflBcient for the payment '^' ^^ ^^* 

of his Debts ; and the Question was. Whether theTes- ^ ' ""^'^ 

tator had by his Will charged his Real Estate with the ^ Evpenses be 

Payment of the Debts? The Will waff thus : — ''I will and paid and satis^ 

direct that my just Debts, Funeral and Testamentary Ex-jf^^J," in the in^ 

pense8,be paid and satisfied. Whereas I have by Deed ^roductoiy part 

Poll, dated the 14th day of November 1812, under my ^ ^ ^^ '''• 
- . , - . , . i» ' amount to a 

hand anq seal, m pursuance and exercise of a power . ^ , 

given to me for that purpose in and by the last Will and j^^^^, yp^^ ^j^ 
Testament of my late Father William Morgan Clifford, de- Real Estate. 
ceased, limited and appointed certain Freehold Estates, 
called Perristone and Snogsash, the Canip and Fockle. 
situate in the Parishes of Foy and Upton Bishop, in tho 
County of Hereford, with their Appurtenants, to the 
use of my beloved Wife Sophia, and her Assigns, for 
her Life, for her Jointure, and in bar of Dower : And 
whereas by virtue of the said last WiU and Testament 
of my said late Father, my Mother is entitled to hold 
the said Estates for her Life-time; now, for making 
some more certain provision for tby said Wife, I do 
hereby give to my said Wife, and her Assigns, an An- 
nuity or clear yearly sum of 600/. of lawful firitish 
Money, clear and above all taxes and deductions for 
Property Tax or otherwise, to be paid and payable to her 
my said Wife, and her Assigns, by four equal quarterly 
Payments, on four days of Payment in the year, the 
first Payment thereof to begin* and be made on the 
Quarter-day next ensuing the day of my decease. And 
I hereby subject and charge all my Messuages, Farms, 
and Lands, situate in the Coimties of Mor^mouth and 
Vol. VI. D 
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1831. 

'^ V ' 

Shelmardike 

a^d another 

r. 

HARaop. 



paying off the Mortgage Monies and Interest ; and that 
upon the Defendant's paying off the same within such 
time, the Plaintifis ought to be compelled to re-conrey 
to the Defendant, or as he should direct, the mortgaged 
Prei^ises; and ii^demnify the Defendant against the lost 
Bond, and to restore to the Defendant the Title Deeds, 
Evidences and Writings relating to or concerning the 
said mortgaged Premises, or to make to the Defendant 
some adequate coxppensation for th^ defect in the Title 
thereto, Oi^casloned by the loss thereof, and prove that 
the same have been destroyed or really lost. 



After the filing of the Bill, and the Answer thereto, 
'PtttT Bailetf died, having by his Will devised the Mort- 
gages to Shelmardine and Ilammett, in Trust, and ap- 
pointed thpm Executors. James Harrop^ the Mort- 
gagor, died also, wh'ereupon Shelmardine arid Hammed 
filed a Bill of Survivor and Supplement against the 
Pefendant, the He|r of the Mortgagor. 

The robbery, and the loss of the Mortgage Deeds jincj 
Bond, were proved. 

The Cause came on Jo be heard before the Vice-Chan^ 
cellar, on the 3}st July 1819; and on the authoiity of 
Stokoe V. Robson (a), it was ordered that an account 
should be t^ken of what was due to thp PlaintitF for 
Principal and Interest on the Mortgages in the Bill 
mentioned, and the Master was directed to inquire 
f\ what Title Deeds, Evi,denpes f^d Writings, relating to 
the mortgaged Premises, were delivered to Peter Bailey 
the Mortgagee, by James Harrop, deceased, or by any 
pdier person or persons by his order; and whatwfi 



(d) 3 Ves. & Bca. 54; and afterwards 19 Vcs. 385, 



CASE IN CHANCERY, 
become of the same/' Vfiih the usual directions in such 




Srelmardinb 

The Master, by his Report, aflrdertained what was due ' 

for Principal and Interest; and further stated what had Harrop. 
been deposed as to the Robbery, and that none of the 
Title Deeds, 8cc. were found during the lif^^time of 
Bailey f or since his decease, but that he had not been 
able to ascertain what particular Title Deeds, Evidences 
nd Writings, relating to the mortgaged Premises, were 
delivered by Bailey to JIarrop, and that the same had 
been stolen. 

The Cause now came on for further directions upon 
ihe Master's Report. 

Mr. Bell, and Mr. Gardner, for the Plaintiffs. 

The Master having reported that the Mortgage Deeds 
and the Tide Deeds were stolen, and what is due upon 
the Mortgages, the Court will decree that the Money 
shall be paid within a limited time, upon a re-convey- 
ance by the Plaintiffs, and an indemnity by Bond (b) ; 
and in default of the Money being paid, a Foreclosure. 
That was the course in Stokoe v. Robson, when it af- 
terwards came on before the late Master of the Rolls, 
upon the Master's Report (c). 

{b) The Bond of Indemnity madq, or mentioned to be 

given in Stokoe v. Robson was made,between Elizabeth New- 

in the following form," Where- ton, of the first part, JFiUiam 

as by indenture of Lease & Re- Gibson, and the above-named 

lease, bearing date respectively Jane Gibson bis Wife, and 

the 1 8th and] 9th days of Sep* John Richley, and Mary his 

temlier, in the year 1771, and Wife, of the second part, and 

(f) i9Vci.3S5» 
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for a Court of Equity, in such cases, to have made th«) 
usual Decree for redemption and reconveyance, leaving. 



proceedings were had in the 
said Cause; and the said Lionel 
Robson hath in pursuance of 
the Decree made in the said 
Causes, paid into the Bank of 
Englandyin trust,in suchCause, 
the sum of 297 /. 5 *. 6 (f. be- 
ing the account of the princi- 
pal Monies due on the said 
mortgage Charges, with inte- 
rest thereon, as mentioned in 
such Decree ; and such Sum 
hath been laid out in the pur- 
chaseof452/. 105. 10(/. Bank 
3 per cent. Consolidated An- 
nuities : And whereas, by a 
decretal Order,bearing date the 
16th day of June 1815, and 
made on the hearing of the 
said Cause for further direc- 
tions. It was ordered, that 
Margaret Stokoe should, at her 
own expense, execute to the 
said Lionel Robson her Bond, 
and that it should be referred to 
Mr.Akxander, one of the Mas- 
ters of the said Court,to tax the 
Defendants in the Costs of this 
Suit; and it was further or- 
dered, that the said Lionel 
Robson should be at liberty to 
retain the sum of 6/. 6^. 2d. 
reported due from him on ac- 
count of Interest upon the 
Mortgages in the Pleadings 
mentioned, in part payment of 
sudi Costs; and it was further 



ordered, that so much of the 
452/. iQs. 10 d. Bank 3 per 
cent. Annuities, standing in the 
name of the Accountant Gene- 
ral of the said Court in trust in 
the said Cause, as with the 
Dividends to accrue due on the 
said Bank Annuities, until the 
sale thereby directed, should be 
sufficient to raise so much of 
the said Costs as should remain 
aller retaining the sum of 
6/. 6s. 2d. thereinbefore di-' 
rected (the amount whereof' 
was to be certified by the said 
Master) should be sold with 
the privity of the said Account- 
ant General ; and it was or- 
dered, that out of the Money to 
arise by such Sale, and any 
other Sum which might be in 
the Bank placed to the credit 
of the said Cause, what the 
Master should so certify to re- 
main of the said Costs, should 
be paid to Mr. Charles Can- 
stable^ the Defendant's Solici- 
tor; and it was ordered,that ther 
above-bounden Marg, Stokoe 
should, at her own expense, 
execute to the said Lionel Rob-- 
son her Bond,to indemnify him. 
the said Liond Robson against 
any demand which might ba 
made upon him in respect of the 
Mortgage Deeds hereinbefore 
recited ; and it was ordered. 
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it to the Mortgagor to briug an action of Trover for his 
Title Deeds. 
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that upon the due execution 
of the said Bond, (such exe- 
cution to be certified by the 
said M<uter\the residue of the 
said Bank Annuities should be 
transmitted to the said above- 
bounden Margaret Stokocy and 
that thereupon the above- 
bounden Marg.Stokoe should 
reconvey and reassign the said 
mortgaged Premises unto the 
said Lionel Robsonf^s he should 
direct, free and clear of and 
from all incumbrances by her, 
t>r any claims by from or under 
her, such reconveyance to be 
at the expense of the said Lto- 
nel Rolfson^ therefore, in pur- 
suance of the said decretal Or- 
der: Now the condition of the 
above written Obligation is 
such, that if the above-bounden 
Margaret Stokoe, her Heirs, 
Executors or Administraton, 
or any of them, shaU well and 
truly defend and keep halm- 
lessand indenmified the above- 
named Lio#i«/i2o6«oii, hisHeirs, 
Executors, Administrators and 



Assigns, from and against all 
andf all manner of Losses, Da- 
magcs,Costs, Charges and Ex- 
penses whatsoever, and of what 
nature or kind soever, which 
the said L. RoHson, his Heirs, 
Executors, Administrators or 
Assigns, or any of them, shall 
or may lawfully and necessarily 
sustain, bear, or be put unto, in 
respect of any demand which 
may at any time hereafter be 
established by any person or 
persons, in respect or on account 
of the several principal sums 
of Money secured by Jthe seve- 
ral Deeds or Instruments here- 
inbefore mentioned respec 
tively, or by any or either of 
them, or in respect or on ac- 
count of any part of such 
money, or in respect or on ac- 
count of the Interest of said 
Mon^, or of any part there- 
of ; then and in such case the 
above written obligation shall 
be void, or otherwise be and 
remain in full force and virtue • 
In witness, &c." 



SlIELMARDIMS 

and another, 
Harrop* 
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toth March. 

Where Trus- 
tees for Sale are 
to apply produce 
for Infant^ the 
peewer of giving 
Receipts to Fur^ 
ehaserisnecessa- 
rify incident. 



LAVENDER v. STANTON. 

Upon a BUI for the specific Performance of a Goo- 
tract for Sale, the question upon the Title was^ Whether 
IVusteeSy who had sold^ could discbarge the purchaser? 
They were directed by the Will to sell, and to apply 
the Purchase-monies for the benefit of Children 
during their minorities. 

The Master reported in favour of the Title, and the 
Vice'Chancellor confirmed his Report ; stating, that the 
power of giving a discharge to the Purchaser was neces- 
aarily to be implied, because the Children were incapa- 
ble of joining in the Receipts^ and the power of Si4^ 
would otherwise be nugatory. 



s^sss^ 



tSftl. 
•9d Msrch. 



HILL V. REARDON. 

Mr. FONBLANQUBmotia that the Plaintiffattghl 
give security for Costs, it appearing by his Bill that he 
was resident in Irtland. The VUe-Chancdhr made 
the Order. 
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l8ai. 
WALKER V. WILDMAN. t3d Manfh. 

1 HIS was a Motion that the Defendant, Mrs. Wildman, Privilege if 
might be ordered to produce Letters and Papers referred Solicitor and 
to in the Schedule of her Answer. Mrs. Wildman ha* ^ ^^^ ^ 
stated in her Answer, that the Letters set forth in the ^?^TI**^' 
Schedule from her and her Son, to Mr. Le Blanc, her ^^^^ Jdvice- 
Solicitor^ had passed in confidence, and in the usual hutmtioemjMm^ 
course of. business between a Solicitor and Client mad in matters 

miprofe$iiotiaL 

Mr. Bell, ^nd Mr. St^den, for the Motion; Mr. 
Heald, Mr. Combe, and Mr. Walker, cantri. The Cases 
oited were, Wilson v. Rashleigh{a\ RatcUfe v. JFWe- 
man(b). Stanhope ▼• Roberts (e), Mayer ▼. Wright (d). 
Rex v. Dixon {e\ Cramtown ▼• Johnson (f), Rkhardf 
▼• Jackson {g), Phillips on Evidence, tit. Privilege. 

The Vice-chancellor refused to make the Order ; stating^ 
that he considered the protection to extend not merely 
to communications made pending an Action or Suit, but 
to every communication made by the Client to Counsel^ 
or Attorney, or Solicitor, for professional assistance. 
But that the protection did not extend to Cases where 
the Counsel, Attorney, or Solicitor was employed in 
matters not professional — as in a treaty for the purchase 
of an Estate. And he held, that the protection was the 
same whether the Client communicated directly with 
his professional Adviseri or through die intervention of 

(a) 4 T. R. 7s6. 0^) 6 Vibi. tSu 

<i) s ^. P. C. TjMuL edit (e) 3 Bmr. 1687. 

»*6i4- (/) 6VSS.179, 

(c) sAtk.ti4. (f) t8V«i> 
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^8^1^ a third Person. The Case in the House of Lords, where 
the Client was ordered to produce a Case stated for the 
opinion of Counsel, has been followed in specie, but not 



Walker 
IViLDMAN. in principle. 



1821. 

' ' ' PINDAR V. SMITH and others. 

«3d March. 

Jn Issue, devi- ON the hearing of this Cause, the Vice-ChanceUor dl- 
gavit vel non, rected an issue devisavit vel non, to try the validity of the 
xvas directed, to second Will of the Testator, under which Ihe Plaintiff 
try the -validity claimed. One of the Defendants, Arme Smith, was in- 
O^ '^rfo*^ terested under both Wills, but mostly under the second. 
fendmts Anne ^^^ declined, however, to be a party to the Issue, and 
Smithyinterested objected to being included in the common Order for the 
under both Wills, production of papers. 
Imt principally 
under the last, j^^ Vice^Ckancelbr desired the Registrar, Mr, 

a^'^%ioli:^ 

Issue, and to 

being included in Qn this day, the Vice-Chancellor said the Registrar 

the common Or- ^^ foruished him with the following Cases, Hughes v. 

^rfor the pro- jy^f^ ^gth July 1776 (a). Peacock v. iH*XercAfr,East. 

ductton of Pa- _ ' " , %>/ o . . ^1. t 1 

pers. Held, thai T^™^ ^77^> ^^ -^^^^ ^' Smnnerton, 16th July 1773; 

though she de^ and that it followed from these precedents that Anne 

dined being a Smith (b), though she declined to be a Party to the 

party to the Is- Igg^e, was yet to be at liberty to attend the Trial by 

sue,she should be Counsel: but he made the usual Order upon Anne 

fe!^^Tri^' SimVA for the production of Books, Papers and Writ- 

and the usual 

Order was made (a) This Case is reported Cha.Ca.614. 

that she should on another point in s Bro. (b) t Ves. &Bea. 370^6. 

produce Books, 

Papers^ tfc, except such as she possessed as Mortgagee* 
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lags, except such as she happened to hold in a distinct 
character as Mortgagee, stating, that the Court had 
power over every Party in the Cause who was interested 
in the question to be tried at law, to compel such pro- 
duction as was necessary for a complete trial ; and that 
it made no difference in this respect, that Anne Smith 
declined to be a Party to the Issue. 

Mr. Bell, and Sir G. Hampson, for Plaintiff. 
Mr. Agar, and Mr. Wray, for Defendants. 
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STITWELL V. WILLIAMS. 

iHlS was a Bill to set aside a Sale made by the Plain- 
tiff's Ancestor, to the Deviser of the Defendants, on 
the ground of Imposition, and advantage taken 6f 
ignorance and distress. The Defendants admitted in 
their Answer that the Conveyance was made to the said 
Deviser in consideration of 250/. and an Annuity of 
52/. 10 5. ia year for the Wife of the Vendor; and that 
in i8og, the Estate was of the annual Value of 194/. 
The Sale took place in 1804, ^^^ ^® Plaintiff's An- 
cestor died in 1809. The present application was for a 
Receiver. 

The Vice-Chancellor: — 

One of the heads of Jurisdiction in a Court of Equity 
is to protect property pending litigation in a Court of 
Law ; and it necessarily follows, that upon a proper 
Case, a Court of Equity will protect property pending 
litigation before itself. Here the admission in the 
Answer of the Defendants founds a strong presumption 
against the Title. A Receiver must be appointed. 

Vol. VI. E 



1821. 

24th March. 

* V ' 

Whereupon 
the Answer there 
is strong pre^ 
sumption against 
the Title of the 
Defendant tm* 
peached by the 
BiU, the Court 
vnll grant a . 
Receiver. 
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S7th March. 

^ ^ ' 

UpM Sales in 
Court the Ven- 
dor mil he com" 
pelled to mr- 
render a Copy" 
hold in Person, 
if it can be con- 
leniently done. 



NOEL V. WESTON. 

Upon a Sale of a Copyhold Estate in Court the 
Vendor had surrendered by Power of Attorney ; and 
now, Mr. Sugderiy for the Purchaser, moved, that he 
might surrender in Person. 

Mr. Hart, contra. 

The Vice-Chancellor held, that although at Law a 
Surrender by Power of Attorney cannot be questioned, 
yet as it in truth imposes a greater di£Bculty of proof 
of Title upon the Purchaser, and may expose him to a 
question, whether the Power of Attorney had not been 
revoked, this Court, where the Vendor comes for its 
aid in the Sale, will compel the Vendor, if it can con- 
veniently be done, to make the Surrender in Person. 



1831. 

27th March. 

4th April. 
» ,, » 

It is a Motion 
of course to en- 
large PMieation 
where no mtnes- 
ses have been 
examined. 



FRENCH V. LEWSEY. 

Publication in this Cause passed by Rule in 
Hilary Term 1818. 

On the 4th April 1818, the Plaintiff obtained an Or- 
der to enlarge Publication until the last day of Trinity 
Term, with liberty to take out a Coomiisaion for the 
examination of Witnesses. 

On the 9th November 1818, the Plaintiff obtained 
an Order to enlarge Publication until the last day of 
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Michaelmas Term, with liberty to takt out a Commis* 
^ion for the examination of Witnesses. 

A notice of Motion was given to dischaige the last- 
mentioned Order^ with Costs, for irregalarity ; but the 
Plaintiffs applied to stay the Motion, which the De- 
fendant agreed to do, upon the Plaintiff consenting to 
wave the Order, and take no proceedings under it. 

The Cause stood in the paper of Causes before the 
Master of the Rolls for hearing on the 2i8t February 
1821, but in consequence of an application by the 
Plaintiff, the Defendant agreed that the Cause should 
be adjourned until the first day of Causes in Easter 
Term. 

On the 8th ot^ March the Plaintiff, by Motion of 
course, obtained an Order for enlarging Publication till 
the first Seal before Easter Term. 

A Motion was now made on behalf of one of the 
Defendants, that the Order of the eighth of March 
1821, for enlarging Publication, &c. might be dis- 
charged, with Costs, for irregularity. 

Mr. Spence, in support of the Motion : — 
The Order to enlarge Publication made on the 8th 
March 1821, was irregular, because it was obtained on 
a Motion of course, whereas it ought to have been a 
Special Motion on Notice. He cited '' Coulthard v. 
Halstead."{a). 

Mr. Healdf and Mr. Stoanston, contra :— * 
The Order was regular, no Witnesses having been 
examined previous to the Order. Publication may be 

(«)Ante,vol. 3. p.4*9* 
B 2 
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enlarged on a Motion of course, where no Witnesses 
have been examined, though Publication has passed* 
If indeed Witnesses have been examined, there must 
be a Special Motion to enlarge Publication : here no 
Witnesses had been examined when the Order was 
obtained. The practice is established in many instances. 
In Yate v. Bolland (a), or more correctly Yates and BoU 
land V. Goodwin^ Publication was twice enlarged on a 
Motion of course by the Petitioner, as appears by the 
Registrar's Book. Reg. Lib. B. 1773, fol. 478; and 
there are various other cases in which the same Motion 
was allowed. In Coulthard v. Haktead, Witnesses 
had been examined (6), and therefore a Special Motion 
was necessary. 



The Vice-chancellor [after speaking to the 
Registrar, Mr. Crofis] : — 

Tlie Registrar confirms my impression that it is' a 
Motion of course, to enlarge Publication where no 
Witnesses have, been examined. The Registrar will 
however make further inquiry into the practice. 

4th April. On a subsequent day, 4th April, the Vice-Chancelhr 

said, that the Registrar had certified to him, that it was 
a Motion of course to enlarge Publication where no 
Witnesses had been examined. 

Motion refused. 



(a) 2 Diqk. 495. 



(b) Rep. Lib. A. 1818, fol. 201. 
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COOK V. BUTT. 1821. 

28th March. 



AJn^ Demurrer, the Vice-Chancellor held the Orclinary The Ordinary 
to be a neceesary Party, Defendant to a Bill for esta- w a necessary 
blishing a Modus, because he has a temporal Interest ^orty, Defen-^ 
in a lapsed Presentation; and because his presence in /""^fi^.. 
Ihe Suit protects the right of the Church against "^^3/^^ '"^ 
collusion. 



POWELL V. POWELL. ^^^i. 

29th March. 

An Estate was devised to one in Fee, with an Exe- ^^ Objection 
cutory Devise over to two Infants, charged with the to a Sale in 
payment of Legacies. The Decree in the Cause Court in ^ecu' 
directed the Sale of the Estate for payment of the ^w« o/^a JVUl, 
Legacies, and the Estate was sold accordingly. The ^^^ '^7 ^^^ 
Purchaser now objected to the Title, upon the ground /. .. 
that he could have no Conveyance from the Infants. ^,7/ j^^^ cannot 

Join in *he Con* 
The Vice-Chancellor:— veyanc^, 

I must over-rule this Objection. In such Cases, the 
Court sells the Estate of the Deviser; and the only 
Title to be inquired into is his Title. The Parties 
claiming under his Will are or must be all Parties 
before the Court, and are bound by the Orders of the 
Court; and where such Parties are under disability to 
make a present Conveyance, it is of necessity that a 
Purchaser must accept the Order of the Court for 
a future Conveyance as a sufficient Security. 

E 3 
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1S21. 
29th March. EMERY v. GROCOCK. 

*^ V ' 

A Term was XHE Master, on a reference as to Titfe, reported that 
created in 1711, a good Title could be made if a Term created for 
for ratstng or- ^^^^^ Porticms for Daughters, by a Settlement on th^ 
zcas no Evidence i^ih March 1711, was assigned to a Trustee for the 
of the Portions Purchaser. The Question was. Whether a Surrender of 
being satisfied, the Term could be presumed ? A Cesser of the Term 
hut a Settlement ^j^g provided in the event of the Trusts never arising, 

^ , ^ , ^.^ but not in the event of their arisim? and being satisfied. 
took place t» -„ . 1^ , . 1 S^ 1 

11 AA and a Re- ^^^^^ '^^^^ several Daughters, m whose favour the 

emery was suf^ Term for creating the Portions was raised, but no evi- 
fered; and there deuce of their being satisfied. A Settlement of the 
was a Corenant Estate was made in 1 744, and a Recovery suffered ; and 
that the Est^e ^^^^ Gower, the then Tenant for Life of the Estate, and 
Incumbrances ^^® of the Settlers, covenanted that the Estate was free 
No Assignment ^om Incumbrances; no Assignment or Disposition ap- 
appeared to have peared to have been made, at any time, of the Term. 
been at any time 

made of the jj^ Benyon, Mr. Siigrfew, and Mr. Ttniple, in 

Term. On an ^ r ai. t? . • 

Objection to the ^"PP^'^ ^^ *^ Exceptions :- 

^h^J^heldThat ^^^ ^^^^ '^^P®® ^^ ^™® ^^^ Portions could not be 
a Surrender of ^™^^> ^^ * Surrender must be presumed. A Jury 
the Term must ^ould be directed to presume a Surrender, Dae v. 
be presumed; Sybom (a), and Doe v. Hildetp in the Court of Kin^s 
and that in mat- Bench, lately (6). It is not like a Trust Term which has 
ters ofpresump- j^^^ assigned to attend the Inheritance; such a Term 

'^' , . r ^ may endure for ever ; but this Term was never so 
will bind a rur^ ^ 

chaser where it ^^^ff^^f ^^^ ^^ ^^^ acted upon for upwards of a 
would give a century. The Deed of 1744 is seventy*siz years old,— - 
clear Direction 

to a Jury, ^ 

(a) 7 Term Rep. 3. {b) iJBarn. Sc Aid. 782. 
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the ChiUrea had all time to claim. There is au irre- 
listible presumption that the Portions had been paid 
previous to the Settlement and Covenant in 1744. In 
Doe V. Hilder the Term was assigned to attend the 
Inheritance^ — an infinitely stronger Case than this. In 
a Case like that» the Court would probably pause^ as 
the Lotd Chancdhr has expressed his doubts, as to that 
Decision ; but in this Case the Term was never assigned. 
In Doe V. Wright (c), a Case previous to Doe v. Hilder, 
a Term was assigned to secure an Annuity, and, subject 
thereto, to attend the Inheritance, and the Court 
presumed a Surrender. 
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^ The probability there, that the Term had not been 
assigned, was not so great as in this Case, and yet a 
Surrender was presumed. In Hillary v. Waller (d), the 
Court presumed a Reconveyance after a considerable 
lapse of time* Here, for a century, the Term has never 
been disturbed, and Conveyancers have treated the 
Estate as an Estate in Possession. AU the Cases point 
out this as a Case where a Surrender is to be presumed. 



Mr. Hart, and Mr. Preston, contrA : — 
It is clear the term did exist, and no evidence is 
produced to show it does not still exist. There was no 
provision for a Cesser of the Term when the Portions 
were raised. They were not to be raised until the 
death of Lord Gower, which took place in 1754. There 
is no security for the Purchaser ; he may lose his Es- 
tate. A Cesser of the Term was not provided for where 
the portions were raised. It is said, that it must be 
presumed that the Parties were paid,, and the Term 
sunendered. In common Cases, where parties have an 

(r) 7 Term Rep. 2, (rf) i a Ves. 239. 

K 4 
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interest in keeping alive evidence of Mdney due, pre* 
sumptions of payment^ after a lapse of time, may be 
made ; but they are dangerous in the case of great 
families, who often do not pay off Portions, but only 
the Interest on them, and not iinfrequently sell Portions 
of their Estate, with Covenants against Incumbrances, 
with' which Purchasers are satisfied, without very 
critically ascertaining the fact, whether there really 
are Incumbrances or not. In the Deed of 1744, the 
Covenant is the mere usual Covenant against Incum- 
brances, The probability is that the Term is still 
outstanding. Doe v. Hildev has been impugned by the 
JLord Chancellor f and Mr. Baron Richards (e). 



In another instance the Purchaser took a Convey- 
ance from the Stafford Family, with a Covenant against 
Incumbrances, and it was afterwards necessary to have 
an Act of Parliament, in respect of an outstanding 
Term. A good Title cannot depend upon presumption or 
probability only. Time alone is not sufficient to raise 
a presumption, unless other facts fortify it. The 
Master thought he could not act upon the presumption 
contended for. 

The Vice-Chancellor: — 

It is proper, in these Cases, that the Mast& should 
advert to the doctrine of Presumptions ; but I doubt 
whether the Master thought himself, at liberty to enter 
into that consideration in this Case. 



(e) See discussions by Mr. 
Sttgden of the principles laid 
down in Doe v. Hiider, in a 
Tract, intitled, *' A letter to 



Charles Butler, Esq. on the 
doctrine of presuming a Sur- 
render of Terms assigned to 
attend the Inheritance*' 4 Ed. 
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Counsel continued: i^^i. 

'. A Purchaser may get in this Term/ and use to our p 

prejudice. Lord Oxfor(pB Case affords a lesson on the 'v. 

subject (/). Grocock. 

The Vke-Chancellor:— 
• In this Case the question on a matter of Title is. 
Whether the Surrender of a Term created for Portions 
is to be presumed? There is no evidence of the 
Portions paid ; but the Parties entitled attained their 
ages of 21, about 60 years since, and are all dead ; and 
it appears by the Abstract, that the Family has long 
dealt with the Estate as if there were no Term, and no 
Portion due. A Court of Equity will not compel the 
acceptance of a Title where there is reasonable doubt 
in Law or in Fact. In Law, strictly speaking, ther^ is 
no doubt ; but, practically, there is often a doubt as to 
the applicationof settled principles. In matter of fact 
there is doubt, where the Testimony is* direct; be- 
cause it may be given malafde ; or if bona fide, by mis* 
take : there is still more doubt* where matter rests in 
presumption, for all presumptions may be answered. 
In assuming the jurisdiction of a specific Performance, 
Courts of Equity are compelled to grapple with these 
difficulties ; and the only rule that they can adopt in 
cases of presumption like the present seems to be, 
that if the Case be such, that sitting before a Jury, it 
would be the duty of a Judge to give a clear direction 
in favour of the fact ; then it is to be considered as 
without reasonable doubt ; but if it would be the duty of 
a Judge to leave it to the Jury to pronounce upon the 
effect of the Evidence, then it is to be considered as 
too doubtful to conclude a Purchaser. 

(/) See Doe v. Scott, 1 East, 478. 
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There is here, firsts a clear presumptioii that the 
purpose is satisfied: nezt^ there is presumption that 
the necessary Term was surrendered, because it is ncft 
subsequently noticed in the transaction of the Family : 
and, lastly, there is the absence of all Evidence that 
this Term was eyer applied to any new purpose. In 
this Case, I should consider it my duty to give a dear 
direction to the Jury, that they were bound to find the 
Term surrendered ; and, I nmst. therefore hold that 
there is no sufficient doubt to entitle the Purchaser ta 
be relieved fipom his Contract. 



1821. 
5th April. 



MEMORANDUM. 

It is not to be considered as a Motion of course to 
obtain a Judge's Report of a Trial at Law previous to 
a Motion for a new Trial of an Issue, directed out of the 
Court of Chancery, it having been determined, on a Con- 
ference between the Lard Chancellor, and the Master of 
the Rolls, and the Vice-Chancellor, that they would not 
call upon the learned Judge who tried the Cause at law to 
make his report, until they were satisfied that there were 
reasonable grounds for entertaining the Motion for the 
new Trial. 



In a Case which occurred on this day, the Viccn, 
Clumcellor acted upon the statement of Counsel who 
attended the trial at law, without requiring an affidavit 
of the facts, which were r^resented to have passed at 
the Trial. 



i 
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FOSTER V. DEACON. iBfli. 

gth April. 

1 HE Petitioner was the Aa^gaee, for a vahiable Con- ^i^ Assignee 
sideration, of the unascertained Interest of the De- of an Interest 
fendant Deacon, and his Wife, in the Suit; and he ««« Suit cannot 
prayed to be admitted to take part in the Suit as a *^ "^ Forty wUhr 
r% L r\ t :k *, *^« Supple- 

Party Defendant. n^dZ. 

The Vice-chancellor :~ fos^re^"^ 

This Petitioner may if be pleases make himself yy^^, 
a Party to the Suit by a Supplemental Bill. All that 
the Court does by Petition is to make an Order that 
the Assignor shall not take Property out of Court 
without notice. 

Petition dismissed. 



PROSSER V. WATTS. 

1 HIS Cause came on upon Exceptions on the Master's 
Rq>ort as to Title. 

A Conveyance, dated in the year 1753, and under 
which there had ever since been an undisputed 
Possession, recited certain prior Deeds as matter 
of Title. The Vendor had not in his possession or 
power, the Deeds recited, or any Copies of them, and 
was unable to give any evidence as to what was become 
of them. Tlie Purchaser for this reason objected to 
the performance of his Contract, alleging, that the 
recital affected him with constructive notice of the 



1831. 
2d Mat. 



6d 
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contents of the Deeds ; and that he could not sa&iy 
complete his Purchase without seeing that the Deeds 
confirmed the Title. 

Mr. Wifigfield, and Mr. Rmpellyior the Exceptions. 
Mr. PhiUimofi, conird. 

The Vice-Chancellob: — , 

There is no dispute that the recital of a Deed is con- 
structive notice of its contents ; but to say that a Pur- 
chaser is not to complete his Contract unless he has 
the actual inspection of every Deed of which he has 
constructive notice by recital, would lead to a practical 
inconvenience which would be manifestly absurd. In 
some families Title Deeds are preserved for centuries ; 
and if the earliest of those Deeds recites a former In- 
stilment, made five hundred years since, but not now 
existing, it would be absurd to say that a Contract is 
not to be enforced against a Purchaser because that 
Deed cannot be produced. 

There must of necessity, therefore, be some practical 
limit to the operation of this objection; and the true 
Inquiry seems to be, in every Case, whether the absence 
of the Deed recited throws any reasonable doubt upon 
the Title of the Vendor. Prima facie, it is to be pre- 
sumed that the Purchaser in the ancient Conveyance 
had actual Inspection of every Deed recited^ and was 
satisfied with their contents; and further, it is to be 
.observed, that it is not probable that a Vendor would 
recite Deeds which afiPorded evidence against his Title. 
,When there is no circumstance to repel the effect of 
these general presumptions^ and when the. Title under 
the Conveyance which contains the Recital is fortified 
by sixty years undisputed Possession, I think it a good 



CASES IN chancery: 



61 



practical Role to hold, that the Loss of a Deed recited 

throws no reasonable doubt upon the Title of the 

Vendor, and that the Purchaser must complete his 

Purchase. 

Over-rule the Exception. • 



i8si. 




SANDERS V. KING. 

1 HIS was a Bill for an Account of the Dealings and 
Transactions of a Partnership, in which the Defendant, 
King, was alleged to haye been concerned; and the 
Defendant King, pleaded to the whole of the Discovery 
and Relief, that he was no Partner. 

Mr. Roe, in support of the Plea :— 
It is now clearly established that negative Pleas may 
be filed. A Plea that the Plaintiff is not Heir was 
allowed by Lord Thurlow; he afterwards altered his 
opinion. But in Gun v. Prior (a), it was established to 
be a good Plea. There are other instances of negative 
Pleas, as in Hitchen v. Launder (6), and Armtage v. 
Wadswarth (c), and Lord Redesdale in the last edition of 
his Treatise on Pleading, says, " A Plea, that the Plain- 
tiff is not the person he pretends to be, 01! does not 
sustain the character he assumes, and therefore is not 
entitled to sue as such, though a negative Plea, is good 
in Abatement of the Suit." ((f) 

A Plea of no Partner is therefore good. In Dolder 
V. Lord HuHiingfitld{e\ Lord £&foh observes, ''Modem 
Cases have said, that if the Defendant denies some sub- 



i8ai. 
3d May. 



(a) 1 Cox, 197. Forest. 
(A> Coop. 34. 
(c) Ante, 1 vol. p. 



(rf) P. 187. 

(<r) 11 Ve*. p. 293. 
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1831. stantive Fact, which if admitted would give reliaf,. 
until the truth of that Fact is dispoaed of no further 
Answer shall be compelled ;" and in Shaw v. Ching {f\ 

^ *"* his Lordship seems of opinion, that a Plea negativing 

an imputed Partnerships is sustainable; and that an 
Answer to that effect would be improper. In Drew 
V. Drew (g), a Plea of no Partner was held to be good. 

If a Plea of no Partner be good, it cannot be neces- 
sary to answer as to any Facts charged in the Bill in 
proof of the Partnership. 

Mr. Whitmarsh, contri: — 
It is not sufficient to plead that the Defendant is not 
a Partner; he must answer the Facta charged in the 
Bill, as evidencing the Partnership. Those Facts may 
be essential to the proof of the Partnership, and may 
be only in the Defendant's knowledge. In Evans y. 
Harris {h), it was held, that where the Relief rests on 
one Material Fact, as evidence of which several Col- 
lateral Facts are chaiged, it is not sufficient to deny, 
by Plea, the Substantive Fact; the Defendant must 
answer to the Collateral Facts. 

The Vice-Chancsllor : — 

Upon this Plea, the Issue between the Parties is, 
whether a Partnership did, or not^exist. And the Plain- 
tiff objects, that although the Defendant does by his 
Plea affirm upon his Oath that there was no Partner-^ 
ship, yet he is not thereby to deprive the Plaintiff of 
that right to a Diacovoy, which the principles of a 
Court of Equity give to every Suitor as to the matter ia 
Issue between the Parties; and, that notwitfistanding 

(/) 11 Ves. p. 305. (k) 9 Ves. St Bee. 361. 

(g) fi Vts. dr Bml 159. 
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his Plea, the Defiendaiit is therefore bound to answer to 1 89 1 
all Facts and Circumstances stated in the Bill, which 
may afford Evidence to disprove the truth of the Plea. 



It is very singular that this Question does not appear 
ever to have distinctly arisen before. 

In the Case of Drew v. Drew (i), Sir Tkomoi Plumer 
decided generally, tiiat a Plea of no Partner was a good 
Plea; but the present point was not taken. 

It is stated by Lord RedesdakiJ), in the last edition 
of bis Treatise, as the result of several AuthoritieS| that 
if a Plea in Bar be disproved at the hearing, the Plain- 
tiff is not to lose^the benefit of his Discovery; but the 
Court win order the Defendant to be examined upon 
Interrogatories, to supply the defect. This necessarily 
refers to Discovery, as to the other matters of the Suit, 
and not as to the truth of the Plea, which is abready 
disposed of; but it marks the care of the Court to 
maintain for the Plaintiff that advantage of Discovery 
which is the peculiar province of a Court of Equity. 

The Discovery wluch a Court of Equity gives is not 
the mere Oath of the Party to a general Fact,aa Pait- 
aership, or no Partnership ; but an Answer upon Oath 
to every collateral Circumstance charged as Evidence 
of the general Fact. 

Where a Defendant, dierefore, pleads tile general 
Fact as a bar to the whole Discovery as weD as Relief, 
other the Plamtiff in the particular Case must lose the 

f 
(1) t VtB^k Bea. 159. 0) P* >44- 
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1821. equitable priyilege of Discovery, br some special Rule 

must be adopted, by analogy, in order to preserve to 
him that privilege. 

If a Plaintiff comes into Equity to avoid a legal Bar, 
upon the ground of some alleged equitable Circum- 
stances, as in the Case of a Release, the Defendant is 
not permitted to avail himself of his legal Defence, so 
as to exclude the Plaintiff from a Discovery as to the 
alleged equitable Circumstances. He may, indeed, 
plead his Release; but he must in his Plea generally 
deny the Equity charged in the Bill, and must also«ac- 
company his Plea with a distinct Answer, and Discovery 
as to every equitable Circumstance aUeged. 

In such a Case, the Issue tendered by his Plea is not 
the Fact of his Release ; for that Fact is admitted by the 
BiU; but the Issue is upon the equitable matter charged* 
Yet, inasmuch as the principles of a Court of Equity 
entitle the Plaintiff to a Discovery from the Defendant 
upon the matter in Issue, here we find, that notwith- 
standing the Defendant pledges his Oath, that there is 
no truth in the equitable matter charged, he is never- 
theless compelled to accompany his Plea by an Answer 
and Discovery as to every * Circumstance alleged aa 
Evidence of the Equity. 

This practice seems to afford a very strong analogy for 
the present purpose. There the Defendant a£Sirms 
upon his Oath that there is no equitable matter to 
destroy the legal bar of the Release ; yet he is never- 
theless bound to accompany his Plea with an Answer, 
and Discovery as to every circumstance charged as 
evidence of that Equity. Here the Defendant affirms 
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upon his Oath that there is no Partnership; and, by 18121. 

analogy it seems to follow, that he is nevertheless bound 



King. 



to accompany his Plea with an Answer, and a Discovery Sanders 
as to every circumstance charged as evidence of* the 
Partnership. 

Adopting, therefore, this analogy for the present pur- 
pose, it furnishes this rule, that a Plea which negatives 
the Plaintiff's Title, though it protects a Defendant 
generally from Answer and Discovery as to the subject 
of the Suit, does not protect him from Answer and Dis- 
covery as to such matters as are speciaUy charged as 
evidence of the Plaintiff's Title. 

According to this rule, this Plea being unaccom- 
panied by an Answer and Discovery as to the circum- 
stances speciaUy charged as evidence of the Partner- 
ship, should be over-ruled ; but, being a new Case, the 
Defendant must be at liberty to amend his Plea. 



YORKE V. Pfey. i8ai. 

31st March. 
1 HIS Case, which was argued by Mr, Bell, in sup- 3 April 
port of a Plea of no Partner, and by Mr. Pemberton, 
contri, substantially involved the same point as in the 
preceding Case^ and was considered as decided by 
that Case. 



Vol. VI. 



^^ <3ASES IN CHANGERy. 



^8^^, STEPHENS v. BRIDGES. 

30th March. X I(IS Case came on upon exceptions to the Masier^^ 

^ gd May. ^ Report as to Title, and on further directions. A Mortgage 

term of one thousand years, which had been created in 

A Mortgage ^ yjo, and on which was due a sum oif 3,315/. 1 6*. iid. 

in 1120 Jor one became vested m Arnie Egerton, ih 1757. 

thousand years. - - „ , . 

The Executors I» i^^o, the Executors of Anm Egerton, bemg pos-* 

of the Mortgagee sessed of this Term of one thousand years/ took an 

took an Assign- Assignment of anotUer Mortgage Term of five hiindrad 

ment of another y^^rs upon the same Premises, which had been created 

Morgage erm .^ jyaK, and on which was then due a Sum of 9.296/. 
on the same Pre- ' •^' 

' /or jJrc ^^ ^7^5' *^® Ex^utors of Antie Egerton assigned 

hundred-yearsf both these Terms to U^e Trustees under the Marriage 

und assigned both Settlement; of a Lady who wps entitled to them by Anae 

the Terms to the I^erton'B WiU; wd this Settlement contained a general 

Trustees of a power of Sale of the Trust property. The Trustees put up 

..f,*'! f ^ the Property to Sale, as an absolute irredeemable Term 
ttUttled to themy ^ .,rm-rfci ,. «« 

under Anne ^^ ^^® thousand years. The Purchaser Objected to the 

Egerton'tf Will. Title. On a reference to the Master, he reported in 

Held, that the favour of the Title. His Report was excepted to. 

Term for one 

thousand years, Mr. Bell, and Mr. Sugden, in support of the Excep- 

was merged in ^io^s. Mr. Treslove, contra. 

the Reversionary 

Termforfve The Vicb-Chancellor : — 

hundred years. The Argument in this Case, on bpth sides, assumes 

that these Trustees had an irredeemable Interest in the 
mortgaged Premises ; and under the power in the Set- 
tlement, the mortgaged Premises were put up to Sale by 
Auction, not as a redeemable Interest, upon payment 
of the Mortgage Monies, but as an absolute irredeem- 
able Interest, for a Term of one thousand years. 
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Tlie Purchaser objects, that the Trustees are not able 
to make him a good Title to a term of one thousand 
years ; because by the union of that term with the 
subsequent term of five hundred years in the same 
persons, the term of one thousand years is merged 
at law, and the term of five hundred years is the only 
legal subsisting term. Whether in Equity it can be 
considered that a Mortgagee for a term of years, buying 
in a second Mortgage^ subsequently secured by a Term, 
thereby destroys his own prior security, is not now 
the question. Nor is it the question, whether there be 
any actual computable difierence in value, between a 
term of five hundred years, and a term of one thou- 
sand years; or whether an unwilling Purchaser will, 
by the force of such an objection, escape from his 
Contract* This Purchaser submits to the Court that 
the Vendors here have not that legal term of one thou- 
sand years which they have undertaken to sell, and he 
is entitled to the Judgment of the Court upon that 
point. 
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When the Mortgagor had granted the term of one 
thousand years he remained seised of the Reversion, 
subject to that Term. He had power to grant his rights 
as a Reversioner to be enjoyed by his Grantee, either 
absolutely, and for ever, or for any limited portion of 
time ; and the term of five hundred years, which he 
afterwards created upon the second Mortgage, legally 
invested the second Mortgagee with the rights of the 
Reversioner during the period of five hundred years, 
and entitled him to the immediate possession of the 
mortgaged Premises, if the prior term of one thou- 
sand years should happen to determine at any time 
during the term of five hundred years, by forfeiture, or 
surrender. 

F2 
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It is a clear principle that a Term merges by uiiion 
with the Reversion, and that the right to the Term^ and 
the right to the Estate, subject to the Term, cannot 
separately subsist in the same person. 

It is settled by authority that there is no difference 
in this respect, whether the party is entitled to the 
absolute interest of the Reversion, or to an Interest in 
the Reversion for a limited time. 

The Trustees who are the present Vendors have 
-united in them the original Term of one thousand years, 
and the right to the Reversion for a Term of five hundred 
years. By Law, therefore, the Term of one thousand years 
is meiged in the Reversionary Term ; and whatever 
may be the future considerations which apply to this 
Case, I must declare that the Trustees have not a Title 
to a legal Term of one thousand years^ 

-Exceptions allowed (a). 



1891. 

May 1. 
* • ^ 

Orders set aside^ 
because previous 
similar Motions 
for the same 
Orders had been 
refused^ with 
CostSf and those 
Costs not paid. 



KILLING V. KILLING. 

Mr. WAKEFIELD moved to discharge two Orders ; 
one, an Order nisi, to dissolve an Injunction ; the other, 
an Order to dissolve the Injunction absolutely for want 
of cause shown ; and grounded his Motion on the 
circumstance, that Costs had been given on two previous 
applications to dissolve the Injunction, wbich were 
refused, with Costs, and such Costs had not been paid. 
The Motion was not opposed. 

Order made (ft). 



(a) See 3d vol. Preston on 
Conveyancing, p. 182, where 
all the Cases on the subject are 
collected and observed upon. 

(A) See Bellchamber v* 



Giani, ante, 3d vol. p. 150. 
If the Costs are not taxed, 
nonpayment 13 no objection. 
Anon, before V, C. 30 June 
1821, MS. 
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BLACKBURN v. STAGE. ,821. 

1st May. 
J HIS was a Bill for the specific Performance of a ' ''' ^ 

Contract for Sale. A Motion was made by Mr. Bell, ... 

•^ ' taking poMtstunt- 

and Mr. Palmer, on the part of the Plaintiff, that the ^^^^ the con- 



Defendant^ the Purchaser, might pay his Purchase $efU or privity 
Money into Court, he being in possession of the Pre- of the Vendor^ 
mises, and having obtained that possession without ^^^^'^^'^-^^ 
the consent or privity of the Vendor; and they cited 'T» ^f^^^ '^'^ 
Gibson v. Clarke (a), Burroughs y. Oakley (i), Dixon v. „ * 'j^ 
Astley (fi), Bonner v. Johnson (d). Cutter v. Symonds (e), ^^ Court.. 
Boothby v. Walker (/), Cutler v. Broughton (g), Bramley 
V. Teal {h). It was objected, on the part of the Defendant, 
by Mr. Sugden, that such an Order could not be made 
before Answer, unless the Defendant thought fit to file 
Affidavits so as to bring the merits before the Couxt^. 
which in this Case he had not. done* . 

T^e Vice-Chancellor : — 
It is not argued on the part of the Defendant, that ^ 
the rule is, that as to the question, whether a Pur- 
chaser in possession shall or not pay his Purchase 
Money into Court, his Answer is to be considered as > 
the only evidence ; but merely that the Order shall 
not be made before Answer, unless the Defendant 
thinks fit to submit the merits of the Case to the Court 
by Affidavit. But if the Case may be made against 
such a Defendant by Affidavit, it is difficult to find a^ 

(a) 1 Yes. & Bea. 503. (e) 2 Meriv. 103. 

(*) 1 Meriv. 5a. (/) Ante, 1 vol. 97. 

(c) 1 Meriv. 133. (g) Ante, 3 vol. 95. 

(d) 1 Meriv. 133. (A) Ante, 3 vol. aig* 

^- 3 
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principle why the Plaintiff is to wait for this relief nntfl 
the Defendant thinks fit to put in an Answer, or why 
an option should be given to such a Defendant to 
meet, or to decline to meet, the Case by Affidavit. 
Neither can 1 find any authority for this proposition 
on the part of the Defendant. In Burroughs v. Oakley (t), 
the Defendant had put in an Answer in the Suit^but no 
Answer as to the object of the Motion ; for the fact of 
the Possession of the Defendant was not even stated in 
the Bill, but was brought before the Court by Affidavit. 
In Dixim v. Astley (k), there was no Answer, and no 
such point was made. In Bonner v, Johnson (/), the 
Lord Chancellor declined to make the Order, not be- 
cause the Defendant had not answered, but because 
the Defendant was in possession as Tenant at the time 
he entered into the Contract of Purchase, and his 
Possession, therefore, not being derived from his cha- 
racter of Purchaser, formed no sufficient reason why he 
should not retain his Money until the Contract was 
completed. Here, the Defendant in his character of 
Purchaser obtains the Possession from the Vendor's 
Tenant^ without the consent or privity of the Vendor ; 
and it is not reasonable that he should retain both the 
land, and the price of the land. He must pay his 
Money into Court. 



(t) 1 Meriv.52. 

ik) I Meriv. 133. 



(/) 1 Meriv. 37a. 
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IN RE PARTINGTON. i8ai. 

gth May, ^ 

An Older was made upon a Person who was not a 
Party to the Suit, to pay certain Costs. The Costs ^^^^^Cwr^if '^ 
were not paid according to^the Order, and now, upon a ^^^^ ^ ^ Person 
Motion for a Four-day Order, and Commitment there- not a Party to thi^ 
upon if not paid, the question was, whether it was a Swt^ a Motian^ < 

Motion of course^ or must be upon Notice. for a Four-day 

Order or Com» 
The Vke-Chancellar^ after consulting with the Re* mitment refuir^M- 
gistrar, held; that the Practice required a Notice of Notice. 
the Motion. 



WAITE V. WEBB. ^ i^"- 

8th May. 

1 HE Testator directed a freehold to be sold, and the ^ 

Testator dt^ 
produce applied, together with so much of the Personal ^^f^dreal Es- 

Estate as should be necessary, to secure an Annuity of ^^^ to be sold, 
30 /. a year for the Life of A. £., and after the death of and tke produce 
A. jB. the Principal to go to a Charity. applied, with so 

much of theper^ 
The Estate sold for 250 /. The question was, whether, sonal Estate as 
file Beqtiest to the t)harity was void, not only as to the should be neces- 
250/. but as to what was necessary to be added from sary, to secure an 
the pereonal Estate to make up the Annuity. The Cases ^*»«»<y ^ 3oi^ 
cited were Chapman v. Brown {a), Attorney-General y.^^ ^ nd /i 
Davis (6), Attomey-General v. Goulding (c). ^^^ ^J^^^^ ^^ ^ 

The Vice-chancellor held the charitable Bequest void ^ _ ^' 
as to the 250/. but good as to the rest of the sum re- ^y /j,,. ^cq/^ 
quired from the Personal Estate to secure the Annuity4 Held, the chari^ 

iMe Bequest 
(a) 6 Vea. 410. (c) 9 Bro* C. C. 413- wasvoidas tothe 

. (P) 9 Ves. 635- aso/. butgoodes 

to the test of the sum required from the personal Estate to secure the Annuity* 
V 4 



^2 CASES IN CHANCERY. 



gth May. BRAY V. WOODRAN. 

When a Cause I mg ^^s a Bill aaeerting a pereonal demand against 

ct « ^' , the Defendants. The Cause was set down, and the 
Subpcena to hear ' 

Judgment u ser^ Subpoena to hear Judgment served; afterwards, the 
vedf and after-- Plaintiff died, and the Suit was revived by his personal 
wards a Bill of Representative ; and at the distance of two years the 
Revivor is Jiled^ Cause came on to be heard. One question was, whether 
"rr^ t!!^^* there ought to have been a new Subpoena to hear 
Judgment, after the Bill of Revivor. 



to hearJudgmeni 
is necessary, 



The Vice-Chancellor, after inquiring into the Practice^ 
held it not to be necessary that there should be a 
new Subpoena. 



iSttu WILLIAM COLEGRAVE, Esq. Plaintiff, 

iflthMay. ^^u 

' ■ ' HARRIET MARIA MANBY, Defendant. 

Whether a re-- -pRANCIS MANBY, Esquire, 4>eing possessed of 
nevxd Lease is a certain Leasehold Estates, he, previous to his then in- 
Revocation 9/ a tended Marriage, by Indenture of Assignment, bearing 
previousWUl^de- ^j^te the 10th day of April 1761, and made between 
pen s on e w- hja^ggif ^f (jjg qj^^ p^rt and Charles Stonor and Edward 
' tefxtwn apparent 
in the WUl. Ingram of the other part, for the considerations therein 

Query. If a Bequest of " the Manor and HospitalLands which he held by Lease,^' 
pasHs a refiewed Lease T 

A Tenant for lAfe of a Hospital Lease, who toas directed to lay by, outfif 
Raits and Prqfits^for the purpose of paying the Fine on Renewals, not having re- 
navedfOndthe Lease having been renewed by the Remainder'man, after his Deaths 
a Reference, on a Bill against his Executrix, was made, to ascertain what was a rs&* 
sonabk Sum to be paid for the Renewal; the same to be paid by the Execuirijt. 
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mentioned^ bargained, sold, assigned, 8cc. unto the said 
Vharles Stonor and Edward Ingrami the Manor and 
Hospital of If eere, in the county of Idncoln, with the 
Lands and Hereditaments thereto appertaining, being 
about eight hundred acres^ which by Lease, bearing 
date the 11th day of August 17^5, were demised by the 
then Dean of Windsor to the said Fronds Manby, his 
Executors, Administrators and Assigns, for twenty-one 
years, to hold the same unto the said Charles Stonor and 
Edward Ingram, their Executors, Administrators and 
Assigns, for the residue of the said Term, upon Trusty 
to pay the Rents reserved, as well in the Indenture of 
Lease as in any future Lease or Leases thereafter to be 
obtained ; and upon Trust by and out of the clear money 
to arise from the Rents, Income and Profits of the said 
Leasehold Premises^ as should then remain, to raise and 
collect a competent sum for renewing the said Lease 
firom time to time as should be customary and requisite, 
and accordingly from time to time to renew the same, 
and take a new Lease of the said Manor^ Hospital and 
Premises, and for that purpose to make the necessary 
surrenders, and do other proper acts requisite in that 
behalf; and subject thereto, then to stand and be pos- 
sessed of and interested in the said Leasehold Premises, 
with the Appurtenances, during the then and all subse- 
quent terms respectively. In trust to pay over the re- 
maining Rents and Profits thereof to the said Francis 
Manby and his Assigns, for and during so many years 
and such time as he should live; and after his Decease, 
then to stand and be possessed of and interested in the 
same Leasehold Premises, with the Appurtenances, in. 
case there should be no Son of the said Marriage, In 
trust for him the said Francis Manby, Us Executors^ 
Administrators and Assigns, and for Jus and their only 
proper use and benefit, and to and for no other Trust*. 
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entered thereupon, and is now possessed thereof ac-> 
cordingly. The said Charles Stonor and Edward Ingram 
did not accept the Devise of the said Leasehold Pre- 
mises to^ them^ or act under the said Will, or perfona 
the Trusts thereof, and are now respectively dead ; but 
the said several Tenants for Life of the said Leaseholds 
renewed the same accordkigly, save, that the said John 
Manby did not renew the same after the 2d day of 
February 1805, but he received the whole of the Rents 
and Profits thereof, and applied the same to bis own use 
and benefit. The said John Manby ^ by his last Will 
and Testament, in writing, appointed Harriett Maria 
Manby y now his Widow, his sole Executrix, and she 
proved the same, and possessed sufficient of his Assets 
to answer his Debts. The Plaintiff having renewed the 
said Leaseholds, on the usual terms, on the Trusts of the 
said Will, at or for the Fine or Sum of 9,247 /. and 
Interest thereon, from the 15th day of July to the 23d 
day of February, amounting to 281/. 45. \d.\ the 
Plaintiff, by his Bill, submitted that the same, (with 
some small exception therefrom, being the proportion 
of one ninth of a proper Fine, which would have been 
paid if the said Leaseholds had been duly renewed,) 
ought now to be paid to the Plaintiff by the said Exe- 
cutrix. The Prayer of the Bill was, that an Account 
might be taken, under the Decree of this Court, of all 
Sums of Money paid by the Plaintiff for the Renewal of 
the said Lease, under or by virtue of the said Will as 
aforesaid, and that the said Defendant should pay to 
the Plaintiff such proportion thereof as the Court 
should direct, with Interest, and Costs of this Suit, the 
Plaintiff undertaking and submitting to be charged with 
his proportion' of the said Fines and Expenses attend- 
ing the reniwing of the said Lease; as this Court shall 
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^direct ; aad that the said Defetidantr might either admit 1821 

Assets of her said Testator to pay his Debts, or duly 
•account or the same. 



The Defendant, by her Answer, stated, that by a 
Lease, bearing date the 6th day of January 1778, and 
made between the then Warden of the said Hospital of 
Mter of the one part, and the said Testator, Francis 
Manby, of the other part, the said Warden did demise 
the said Premises to the said Testator, Francis 
Manby, for a new Term of Years, and she« the De- 
fendant, submitted to the Judgment of the Court, 
whether such Renewal of the said Lease was not a 
Rerocation of the Devise or Bequests of the said 
Premises, contained in the said Will of the said Testa- 
tator Francis Manby. And the Answer further stated, 
that the said John Manby did not renew the said Lease- 
holds after the ad day of February 1805. And saith, 
she has heard, and believes it to be true, that soon after 
the expiration of the said first seven years of the Lease 
granted to the said John Manby, dated the 2d day of 
February 1805, the said John Manby, or his Agents on 
his behalf, applied to the then Warden of the said Hos- 
pital of Meer, for a Renewal of the said Lease, and 
that the said Warden refiised to renew the same, unless 
he received a Fine or Premium for so doing of 4,414 /. 
and the said John Manby having paid a Fine of only 
300 /• on the Renewal of the said Lease, on the sd day 
of February 1805, conceived the demand of so con- 
siderable a Fine as 4,414/. as a virtual refusal to renew, 
more particularly, as on application to his Agents, par- 
ticularly Mr. John Cragg, his Steward, an eminent Sur- 
veyor, who is now the Agent and Steward of the said 
Plaintiff; the said John Manby was advised that the 
said Fine was in the highest degree exorbitant, and ought 
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not to be paid. And the Defendant hath heavd, and 
belieyes^ that the Rev. Richard Preityman being 
afterwards appointed Warden of the said Hospital, the 
said John Monby, by his Agent, the said John Cragg, 
applied to him for a Renewal of the said Lease, and in 
answer to snch application the said John Cragg received 
a Letter from the said Richard PrMyman, in the words 
following: (that is to say) 



'< Hambleton, near Stamford, July the ^oth 1817. 
Sir ; In answer to your Letter, which has been for- 
warded to me, I beg to inform you that I must decline 
r^iewing Mr. MafAy^B Lease of Meer Hall Lands ; but 
I am ready to enter into treaty for the purchase of 
Mr. Manby^B present Interest in them. I am. Sir, 

Your obedient Servant, R. PrettymanJ' 

And believes, that under the before^mentioned circum- 
stance the said John Manby did not renew the said 
Lease, the said Warden not being compellable to renew 
the same ; imd admits it to be true, that the said John 
Manby did receive the whole of the Rents and Ptofits 
of the said Leasehold Premises, and did not apply such 
parts thereof as were from time to time applied in 
Fines for Renewals, and in the improvement of the said 
Leasehold Premises, for his own use and benefit; but 
she insists, that the said John Manby did thereout, or 
out of his general Income, lay out to the best of the 
Defendant's belief, the sum of 10,060/. and upwards, 
on the Hereditaments comprised in the said Settlement 
of May 1774, and the benefit of which is now enjoyed 
by they said Plaintiff: And saith, that the stud John 
Manby did duly make and publish his last Will and Testa, 
ment, in writing, bearing date the 16th day of June 
1815, and did appoint the Defendant sole Executrix 
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theraof ; and that the said Joku Manbjfj by his aaid 
Willy gave and devised hia Copyhold Fidds aad Qoses, 
in front of his Maoaion House, containing about 
fifty Aorea, to the said Plaintiff, his Hairs and As- 
signs, suli^ect to a certain Mortgage then subsisting 
thereon; and also siibjeot to and charged and charge- 
able with the payment of 500^ to the Defendant, wiA 
lawful Interest from the time of his the said Testator, 
Join Mmbjf% Death; and saith she thereby submits 
that the Devise in the said Will contained of the said 
Copyhold Lands, in favour of the said Plaintiff, vras 
meant and intended by the said Testator, Jdm Maiiiyy 
as a compensation to the said Plaintiff for the said 
leme not having been renewed. 



79 

^ ^ - 

COLEOmATk 

Mahbi^. 



Mr. BM, and Mr* Sugden, for the Phintiff :— 
The first point to be considered, is, whether the WjU 
was revoked i We insist it was not ; for it is ^paicnt 
from this WiU, that the Testator intended to give, not 
mesdy the actual Interest be had in the Lease when he 
made hU Will, but any foture Inteoeat he mi^t acquire 
by subsequent oenewals. That he Alight do, it being a 
Chattel Interest. If it had bee» mesely a Gift of the 
Lease he had, when he made his Will, a subsequent 
Renewal of the Lease would have been a Revocation, 
but by this WiU the Interest in the Lease is, hi effect, 
given* The apparent intention of the Testator, in this 
Case, is to give the Lease he might have at his Death. 
Most of the Cases are referred to in Mr. Ropm^u Book 
on LegacieB (a), and also in James v. Dean, first decided 
by Sir William Grant (ft), but afterwards leversed on ap- 
peal (c); and such reversal confirmed on a rehearing (<f)i 



ifl) 1 vol. p. 35. 
(A) iiVe8.383. 



(c) 11 Ves. 388. 
(<0 15 Vet. 336. 
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Carte v. Carte{e)* An . additional circumstance in this 
Case, is^ that by the Settlement the Testator was bound 
to renew the Lease. The Wife was alive when the Will 
was made, and is mentioned in it ; and the Trusts of the 
Settlement were in continuance. The Interest the Tes- 
tator took under the Settlement would therefore pass 
under the words in his Will. 



Mr. Hart, and Mr. Blahe^ for the Defendant : — 
The words used in this Will are merely words of 
description, and cannot be held to pass the renewed 
Lease. A Will, in the case of real Chattels, must be 
construed to speak only from the time when the Will is 
made. Abney y. Miller {/), Rudstanev. Anderson (g), 
Hone y. Medcrafi (A), and the before-mentioned Case of 
James v. Dean^ In Rudstone v. Anderson the Master 
of the RoiUs, Sir John Strange, says, ^ I own I cannot 
see any real distinction between the words in this Will, 
* all my Tythes at Westow,* and if it had been ' all tmf 
Lease or Interest in that Lease at Westow,* because 
that must refer to the Interest she had at the time of 
making the Will." That icr putting a much stronger 
Case than the present. Upon the whole, we contend 
the Will was revoked. 

Mr. Bell, and Mr. Sngden, for tiie Plaintiff:— 
The next question is. Whether, as John Manby ought 
to have renewed the Lease in his Iife*time, the Expense 
of the Renewal since his death ought not to be paid 
out of his Estate ? By the Will a sufficient part of 
the Rents and Profits of the Estate were to be reserved 



(e) 3 Atk. 174, noticed also 
in 9 Ves. 419. 
(/) a Atk. 593. 



(g) a Ves. 418. 
(A) 1 Bro C.C.961. 
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by the Trustees for the payment of the Fine, payable 
on the Renewal, and they were bound so to apply theni. 
John Manbjf took possession in 1805 ; he died January 
i8ig. He should have renewed in February 1812, 
for seren years. The next Renewal would be in iBig, 
for seven years. He died in 1819, about a month 
before the period when the Renewal should have taken 
place: The Lease was afterwards renewed by the 
Plaintiff, at an expense of 9,247 /. The Expense of 
that Renewal ought to be borne by the Representatives 
oi John Manby, who was bound to set apart so .much 
of the Rents and Profits as would have paid the Fine 
on the Henewal. Mountford v. Litrd Cadogan (t), and 
Lord Viscount Mikington v. Lord Muigrave (k). Though 
he might not be able to renew, he could not, in pre- 
judice of the Remainder man, pocket the Money appli- 
cable to such Renewal. We ought to be placed in the 
same situation as if there had been a Renewal in 1812, 
and are entitled to so much of the Rents and Profits 
to answec the next Renewal in Pebniary 1819, as ought 
to have been put by out of the Rents and Profits 
previous to the death of John Manby, for the purpose 
of a Renewal in 1819. 
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Mr. Heald, and Mr. Blake, contrd : — 

On the 16th of January 1778, the Testator, Francis 
Manby, obtained a new Lease for twenty-one years, on 
a Surrender of the former Lease. In 1780 the late 
Thomas Manby entered as Tenant for Life, and theire 
were several Renewals of the Lease, the last being on 
the 2d February 1805, for seven years. In 1806, 



(1) 17 Vei. 485. S. C. on see S. C. ante 5 vol. p. 471 \ 
Appeal, s Meriv. 3. and see Mites v. AfiJfai, 

{h) Ante, 3 vol. 491 ; and 5 ^^ 7*1- 
Vol.. VI. O 
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CASES IN CHANCERY. 

Thomas Manby died, and on his Beatb the late JoAn 
Manby entered as Tenant in Taili and lired until 
January 1819, but did not renew the Lease, which 
expired in February 1812. The Plaintiff renewed soon 
after the Death of JoAn Manly, for twenty-one years, on 
payment of a Fine of 9,247 /. with Interest, amounting 
to 284 /. 45. I d. and hence the present question arises. 
In .1812 application was made to renew, buttheFin^ 
asked was so exorbitant, that in effect it amounted 
to a denial to renew. The evidence shows the extra- 
vagance of the Fine demanded. We were not tiound 
to renew on any terms, however oppressive, but only on 
fair terms. The Sum proposed by the then Warden^ 
was 4414 1* a most exorbitant Sum. To use die words 
of* Mr. Cragg, an e9iinent Surveyor, whose Letlet 
to Mr. Manby is in evidence, *^ The Fine was in the 
highest degree exorbitant" 



The then Warden died, and afterwards proposabweic 
made for a Renewal to Mr. Pretyman, who succeeded 
as Warden : he refused to renew. Under these cir- 
cumstances we contend, that as Mr. Manby was not 
bound to renew on exorbitant terms, and as he could 
not afterwards renew, he was discharged Ifrom the 
obligation to renew ; and that the Money which would 
have been applicable to a feasible Renewal^ if feasible, 
cannot now be claimed against his Representives. In 
Michardson v. Moore, and others, not reported, decided 
by the late Masier of the Rolh, on the 1st of May 1817, 
a Crown Lease ought to have been renewed out of 
Rents and Profits, in pursuance of a Trust, but the 
late Act relating to Crown Property made it im- 
possible to obtain a beneficial Lease, and the Master of 
the-Bolk refused to make a Compensation to those !n 
Rentainder, out of the Rents. The same point was 



CASES IN CHANCERY. 

detennided by the Lord Chancellor, in Tardiff v. 
Robinson, January 181 g, a Cause which grew out* of 
the former Case of Richardson v. Moore (J). If the 
Court should be of x>pinion that a Sum ought to have 
been set apart out of the Rents and Profits of every 
year, after flie Renewal in February 1805, for the pay- 
ment of the Rtenewals which should have been in 1812 
and 1819, how was the amount of what was to be 
set apart each year to be ascertained ? On the Re- 
newal in 1805, a Fine of 300/. only was paid. It 
might be supposed, therefore, that if 40 /. were laid 
by out of the Rents each year, that, with the Interest 
which would accrue, would be sufficient to pay the Fine 
on the Renewal in 1812; but instead of 300/. Fine, 
al%3e of 4414/. was demanded! Is that difference, 
and the difference in the Fine on the Renewal in i8ig, 
to be sustained by Mr. Manby's Representatives ? The 
Rent is now only 800 /. a year, so that the Fine of 
4414?. if there had been a Renewal in 1812, would 
probably have exhausted the whole Rent received in the 
preceditag seven years. 

The Vicb-Chancbllob: — 
It is clear, that if a Testator simply bequeaths a Lease 
of which be is possessed at the making of his WiU, 
and afterwards renews that Lease, the Legatee is not 



«3 



(I) The Case of Richardson 
v. Moore^ is stated in Tardiff 
V. RxXmsm. In the latter 
dmm, a Lease of Crown Lands, 
ssttKed, in Trust, to pay cer- 
tain Amndties, and the surplus 
Rents to T. for his life, and a 
Fund for Fines on Renewal 
was directed to be reserved out 
of the Rents. A Renewal of 



1821. 

coleorevx 

Makbt. 



the last Lease from the Crown 
became impracticable, and it 
was held, Uiat as no Renewal 
could be obtained, no aceumu- 
laCion of tbe Rents for Fines 
could take place^ and that the 
Annuities should be paid, and 
the surplus Rents to T. for life, 
for so much of the Residue of 
the Lease as remained, 
o 1 
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entitled to the benefit of the new Lease, {Marwood r. 
Tiywr and James v. Dean (m),) for the neV Lease is not 
given to him, but the old Lease only, which is adeemed 
and gone. It is equally clear that a Testator may, 
if he pleases, in the case of a Chattel Lease, give not 
only the actual Lease of which he is possessed at the 
making of his Will ; but such renewed or other Lease 
of the same Premises as he happens to be entitled to 
at the time of his death. In every case, therefore, 
where the Lease has been renewed by the Testator, 
after the making of his Will, the true inquiry is, whether 
it appears upon the Will to have been the .Testator's 
intention that the Legatee should take, not merely 
the actual Lease if it subsisted at his death, but any 
renewed or other Lease of the same Premises which he 
might then happen to be possessed of. Here the Tes- 
tator gives not the Lease, but the Manor and Hospital 
Lands which he held by Lease ; and if it is important to 
the decision of this Case, I should have thought it 
deserved a good deal of consideration, whether the 
words, which he held by Lease, were more than words 
of description, and whether a gift of his Manor and 
Hospital Lands was not a gift of his interest in his 
Manor and Hospital Lands ; and whether in the case of 
a real Chattel, as in the case of a personal Chattel, the 
Will is not to speak at the death ; and whether, there- 
fore, in effect, this is not a gift of such interest in his 
Manor and Hospital Lands as he should be possessed of 
at his death. I admit, however, that Rudstone v. 
Anderson (n), ond.Hone v. Medcraft (o), and Coppin 
v. Femyhough (p), are authorities that a general Gift 
of Lands where the Testator has a Chattel Interest 



(ot) See Marwood v. Tiir- 
ficr, 3 P. Wms. 163 ; James 
V. Dean, 1^ Vcs. 238. 



{«) 2 Ves. 418. 

(p) 1 Bro. C, C. s6i. 

(p) aBro. C.C.S9X. 
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18 primA fade a Gift of such interest in those Lands as 
the Testator was possessed of at the making of Jiis 
Will, and not as he should be possessed of at his 
death; but in Carte v. Carte (q). Lard Hardwicke 
appears to have e'^ressed a different opinion ; as this 
Case, however, will not turn upon this point, it is not 
necessary to pursue it farther. This Testator directs 
the Trustees to whom he gives this Lease to renew it 
fipom time to time out of the Income of the Estate, and 
to stand and be possessed of the Premises during the 
present and all subsequent terms therein, upon the 
Trusts mentioned. The subsequent Terms to which he 
expressly and literally refers are subsequent Terms to 
be acquhred by the Renewal of the Trustees ; but it 
might be difficult upon this expression to resist the 
inference, that this Testator, by a general Qift of his 
Manor and Hospital Lands, meant to give not the mere 
subsisting Term, the interest which he had at the 
making of his Will, but such renewed Term or Interest 
which should happen to exist at his death. Let it, 
however, be assumed diat a Gift of the Testator's 
Manor and Hospital Lands is^ prima facie, a Gift of his 
Interest in those Lands at the making of his Will, and 
not at his death ; and that there is nothing in this Will 
to qualify that construction ; then the question is, 
what was the Testator's interest in this Manor and 
Lands at the making of his Will? By his Marriage 
Settlement in 1761, he had assigned this Leasehold in- 
terest to the same Trustees who are named in his Will 
upon Trust to renew the Lease from time to time, and 
to pay the surplus Rents and Profits to him for Life, 
with Remainder to the Sons of the Marriage, and if no 
Son of the Marriage than the Reversion to himself. At 
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the time of his Will there was no Son of the 
but his Wife was living, and the Trusts of the Settk- 
ment were tberefoie subsisting. The Trustees had. per- 
mitted him to renew the Lease in his own name ; bat 
though legally possessed of the Lease at the mahiag of 
his Will, he was in Equity a Trustee for the purposes of 
the Settlement The interest which at the making of 
his Will he substantially had in die Manor and Hospital 
Lands was an interest for his Life in the Rents and 
Profits during the subsisting and renewed leases, 
subject to the charges of Renewal, widi to absolute 
Title to such Lease as should happen to be subsasting 
at his death, in case he should die without kftTing 
a Son. All the interest in the Manor and Hospital 
Lands which he could therefore dispose of by his WiU, 
was this contingent right to the Lease which should hap* 
pen to be subsisting at his deatli, and diis contingent 
right would pass by his Will upon the principle of Ai^ 
stone v. AMidenon, and the other Ciases before refeffed to. 



It is next argued on the part of Uie Defendant, that 
Mr, John Manby could not renew during his Life, and 
that his Assets ought not therefore to be answer- 
aUe in respect of any fiiture Renewal ; and the Cases of 
RichanUoBY. Moore, and Tardiff v, RobtmoHy are cited 
in that respect. I think it not material to inquire 
whether, in point of fact, Mr. John Mavby could or 
not renew. The Plaintiff actually renewed so as to 
make up the term of Twenty*one years, within a £^w 
days after Mr. John Manx's death. By the terms of 
the Testator's WUl, the Rents and Profits of this Estate 
during Mr. John Manby*B Life were for the benefit of 
the Remainderman, to be subject to a deduction for the 
charges of Renewal ; and admitting that it was the fault 
of the Lessor, and not of Mr. John Manby, that the 



CASES Iff CHAHeBRT. 

Renewal wts not made duriag his Life, can I for that 
Rason permit his estate to retain what, according to the 
intention of the Testator, bdongs to the Plaintiff, and 
not to him 1 I cannot, however, bind Mr. John Manby'n 
Estate by the amount of the Fine actually paid by the 
Plaintiff; it may have been, on his part, an improvi- 
dent payment. I shall refer it to the Master, to inquire 
what on the fld February 1819, would have been a rea- 
sonable sum to be paid for the Renewal of the Lease 
for a further Term of Fourteen years ; and the Master 
must inquire what deduction ought to be made from 
die amount of such Fine, in respect that the Testator 
died on llie 5th January i8ig ; and I shall reserve the 
consideration of Interest and Costs. 
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The Decree was ;— 
<* This CSoori doth dedare, that it was the duty of the 
Traatees to have received out of the annual Rents of 
the Premises in Ae Pleadmgs mentioned, held under 
the Warden of Meer Ho^al, a sufficient Sum to pro- 
vide ^r the Renewal of the Premises : And this Court 

doth order that it be referred to Mr. , one of" 

the Masters of this Court, to inquire what would have 
been a reasonable Sum to have been paid as a Fine for 
such Renewal of the Lease of the Premises, for a further 
term of Seven Years, provided it had been renewed on 
the 2d day of February 1812: And it is ordered, that 
the Master do inquire what would have been a reason- 
able Sum to have been paid as a Fine on the 2d day of 
February 1 81 g, for a like R'enewal of the Lease for the 
further Term of Seven Years, provided it had been re- 
newed on such 2d day of February i8ig : And the said 
Master is to consider what would have been a reason- 
able Sum to have been deducted on account of the Tes- 
tator having died on the fith of January i8ig, before 

<i4 
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the time for the aforesaid second Renewal : And it is 
ordered^ that the same be deducted out of what the said 
Master shall find would have been reasonable Siuns to 
h^ve been paid for such Renewals t And in case the 
Defendant shall not admit Assets of the Testator John 
Manby to pay what shall be coming due on the said 
account, this Court doth order and decree^ that she do' 
come to an Account before the said Master for the said 
Testator's Personal Estate come to her haads, or to tlie 
hands of any other person or persons by her order, or 
for her use. And for better taking the said Accounts, 
and discovery of.the Matters aforesaid, the Parties are 
to produce before the said Master all Books, Papers and 
Writings in their Custody or Power relating thereto^ 
and are to be examined upon interrogatori^ as the said 
Master shall direct, who in taking of the said Accounts 
is to make unto the Parties all Just allowances : %And 
this Court doth resei^e the consideration of Interest, 
and of all further directions, and the Costs of this Suit, 
until after the said Master shall have made his Report; 
and any of the Parties are to be at liberty to apply to 
this Court as there shall be occasion/* 
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HUNTER and bthcirs v. RICHARDSON. 

IHE Plaintiffs, three Assignees of a Bankrupt, filed IftheDefaut" 
a Bill to compel the specific Performance of a Contract ««' hmiagood 
for Sale of the Bankrupt's Real Estate. "^ f^^ ^ 

Two of the Plaintiffs had executed the Conveyance, ^^ ^i^^ r ^ 
^.__,, , ^«, ,,, Office^ though noi 

which had Ijeen deuvered to the Defendant, who had ^^,^^ ^j^ 

paid or accounted for the Money to the Solicitor under others^ Cattrt 
the Commission, who was the Brother of one of the caimot make a 
two, and had become insolvent. , Decree in thai 

Suit for the 

The Master reported that one of the two had verbally ^^^W^' 
authorized the Solicitor to receive the Purchase Money 
from the Defendant. 

The Vice-Chancellor considered, that the payment by 
the Defendant being thus good against one of the Plain- 
tiffs at least, though bad as to the third, he could not 
in this Suit order the re-payment of the Money, and 
therefore dismissed the Bill, but without Costs, and 
without prejudice to a new Suit by the third Plaintiff. 



COLSTON V. MORRIS. ^^^^ 

A LEGACY was given to a Father, on condition that 13th March, 
he did not interfere with the education of his Daughter. 

On a Bill by the Father for the Legacy, the Court 
required from him Security to that effect, to be ap- 
proved by the Master^ and directed the Costs of the 
Proceedings to be paid out of the Legacy. 
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i^Maitb. GREGORY v. LOCKYER. 

QjKvrtjVkdker XhE separate Estate of a Feme Covert was by the' 
HMikmd Am a Decree directed to be applied in payment of her Debts 
rigki to thwfp and Funeral Expenses. The Husband having actually 
W^MFmur^ paid them, claimed before the Master to have the 
f'^^ ^y ^ Mon^ rqpaid by her Executor. 

Estate. The Vice-Chancdhr made the Order, considering him- 

self as bound by the Decree; but expressed a doubt 
whether, generally, the Husband has a right to throw the 
Wife's Funeral Expenses upon her separate Estate. 



i8ai. 
17th March. BIRLS v. BETTY. 

N. ' A 

Where it is a A HUSBAND sdiing his Estate was advised by his 
term of the Trust Friends to make a provision out of the Purchase Mon^ 
that each Trustee foj }^ Wife.— He consented to setde 400 /• and applied 
shaUreceivemd ^ the Defendant, JBeffy, who reftsed to accept tbe Trust 
onhT^^Moiety ^'^^^^ another Person were named with him, and the 
tlUs Court does ' Tr«8t Money divided between them, so that each should 
not extend the be responsible for a Moiety only. This was accordingly 
liability. done, and the Trust Money divided equally, by the di- 

rection of the Husband and Wife. The Trust Deed was 
however in the common form, and one of the Trustees 
becoming insolvent, the Wife, by her next Friend, filed 
titts Bffl, to charge the solvent Trustee with the whole 
sum. 

The Settlraient was for the separate use of the Wife, 
with Remaind^ to the ChiMven. 

The Vice-chancellor dbmissed the Bill, with Costs, 
considering that the division of the Trust Money was 
. a term in the creation of the Trust. 



0AS1SB IJK CHANCERY. gi 

HARV]gY. i;. ^ARVEY. ^7^ wicb. 

1 HE Vice-^haneelhr hM, that a Creditor, who prores CredUar who 
before the Master ^ has generally no Costs. But that if praoesf may hoot 
his proof is beneficial to the Estate, as where he saves ^^* ^'"^ 
by it the expense of a Suit, and there are extraordinary *^^^^*^ Citciwh 
Costs, the Court will give them on Petition. 



1831. 
EVANS V. TRIPP. 17th March. 

The Testator gave the Sum of 5,000 /. Three per Cent, jf a Testator 

Consols, standing in his name. It being suggested lliat grves a Sum in 

he had no such Stock, tiie Vke-Cbancettor refeired it Stock standing iti 

to the Master, to inquire whether he had at the making ^ ^^^ 

of his Willany suchStddL; or whether he had any other ^^^^^Me^ ^ana 

Stock, which he intended to pass by that description, ^^^i^ stock H^ 

The Master reported that he had no such Stack, nor Legqejff<Ms. 

any other which he intended to pass ; but that he i»- ^^ Cami sends 

tended to buy such Stock, though he never did. ^ '® the Master 

to inquire what 

Against the Master'% Report was cited Sehoood v. ^^^^ ^ ^^^ 
Mildnuyi and further, it was objected, that the refer- wkere'there is a 
ence to the Master went too far. Tliat it ought only to ndsdeser^ion of 
have been referred to him to inquire whether the Testa- the Fund as of 
tor had any such Stock, or any other Stock ; not to ^^ legatee. 
draw the conclusion whether he intended to pass any 
other &ook. 

The Vice-Chancellor thought otherwise; because 
possibly other circumstances than his mere Possession 

(«) 3 Vss. 30. 
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27th M^sch. TURITER v. DOUBLEDAY. 

Plamtijg^, the JdILL by the Residuary Legatee of B. for an Account 
Benduary £e- of the Estate of JB, and also for an Account of the 

gaiet of B. who Estate of 4. of which B. was residuary Legatee. 

fpasRcmdwuy 

Legatee of A. 

mmf, in one BiU^ ^^^ Vice^Chancelhr held it no cause of Demurrer for 

pray acwmnt of multifariousness by the Executor of A, ; for though it 

both Estates. was true that he had no concern with the Estate of J8. 

yet, that the Demand of the Plaintiff for the Estate of 

B. necessarily involved this Account, 



i8ai. 
fiSth March. EXETER COLLEGE v. ROWLAND, 



It is muUifi' Exeter CoUege, being the late Lay Rector of the 
^mdV^ar to oin ^^^^ ^ question, and entitled to the Great Tithes, and 
inaSuitfir^fk! *^ Warden of the Qdkge heiug the Yiwr, wid enticed 
Tithes respec- ^ ^^ Small Tithes, the CoUege and the Vicar joined 
tM^ due to as Plaintifib in tiie Suit, praymg, that the Defendants, 
them. occupiers in the PiEurish, might account to them for th^ 

Tithes reapectiyely due to them< The Defendant de^ 

murred for multifiurio%u9tte86. 

The Fice-Chancellar allowed the Demuner, because 
the Plaintifis prayed for m Aoeount of the Tithes 
respectively due to them, which were distinct matters ; 
but observed, it might have been otherwise if the Plain- 
tifls had alleged that they, together, were entitled to 
all the Tithes, and had prayed a general Account 
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PIGGOTT V. WILLIAMS. ' ' 

A SoScUor 
A SOLICITOR filed a Bill against his Client, to give J^ hUBiUfor 
effect to a Security for Costs on a Copyhold Estate. £^'^'2?* 

as a Security for 
This was a Cross Bill by the Client, alleging that Costs. The 

nothing was due, and that the Estate ought to be re- Client JiUs a 
surrendered ; for that the Costs claimed would have ^^^^ ^^ ^ 
been avoided if the Solicitor had conducted himself ^^S^ ^** ^'^' 
with integrity, skill and attention. ^ndedtohavc 

° '' been occasioned 

hynegUgence 
To this Bill the Solicitor demurred, on the gpround mdwrnio/skili; 
that the clfdm of the Client against the Solicitor for Demurrer oner* 
negligence or want of Skill could only be tried in an rvled on growtd 
Action at Law. of equitable 

The Vice-Chancsllor:— 
A Demurrer will hold only, where, if the matter 
alleged be taken as true, the Plaintiff has no title to 
relief. Taking the matter here charged to be true, the 
the Plaintiff has a clear Title to restrain the Defendant 
from proceeding to enforce his Security against the 
Copyhold Estate, leaving the Plaintiff's demand for 
Damages imsatisfied. The course which the Cause 
would probably take, in this case, would be to retain 
this Bill until an Action for Damages were tried ; but 
there is here, taking the &cts to be true, a dear case of 
equitable Set-off. 

Demurrer over*ruled. 
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3i8t March. GRANTLEY v. GARTHWAITE and others. 



When a Mas- A WILL gave a Leasehold Estate for Life, with Re- 
ter is to raise mainder, over to the Defendant absolutely, and directed 
a charge by Sak ^y^^ Tenant for Life to renew, with power to charge the 
or Mortgage, he ^. . ^^ ^ 
camot compel Fme by Mortgage. 

Partiesinterested 

toinsureaLife The Tenant for Life did renew, and the Fine was 
for better secu- raised and paid by A. B. ; but 00 actual Mortgage was 
rityofMort^ made. The Tenant for life was dead, and at the Hear- 
g^e, mis j^g^ ^j^^ Vice-chancellor directed that the Fine should 
be raised by Sale or Mortgage. It appeared before the 
Master^ that the Term now unexpired was held by a 
single Life, and that the Fine could not be raised by 
Mortgage only ; and the Master therefore approved of 
a proposal that the Defendants, by way of Security to' 
the Mortgagee, should insure the Life upon which the 
Lease was held. One of the Defendants excepted to 
tlie Master^ % Report in this respect ; and the Fice'Chan- 
ceUor held that the Defendant being absolutely entitled, 
if the Money could not be raised by Mortgage the 
Master must sell, and had no authority to enforce an 
Insurance. 



4th April. JERVOISE v. CLARKE. 



Leases may be 1 HE Testator directed his Estates to be sold. It was 

granted for the referred to the Master, to inquire whether it would be 

^ctrJ^"^^ for the benefit of the Parties interested that Leases of 

fFill to ^sold ^^^^^ under the Lands should be granted ; and the 

Mastei' reported that it would be beneficial. 
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The Fice-Chancellor doubted at first the propriety of 
this Reference and Report ; but ultimately confirmed 
it, as the Leases were also to be sold, and were only 
auxiliary to the Sale of the Estate. 




ANON. ,g„. 

rp,,^ ^ ' 5th April.' 
1 HE Defendant, a Trustee, iCdmitted in his Answer > :^ / 

that die Title Deeds of the Trust Estate were in his Rule^OMf 
Possession. ^^re must he 

Sckeduie before 
The Plaintiff moved that he might deliver them into Court xoiil order 
the Master^s Office. It was objected, that no Order production of 
should be made, because he had not set out a Schedule, ^^^^ '^ 

and the Court could not know if its Order were com- ^f^** ^^ ^ 

011^ Ml eatu of 
plied with. Diiweiy. 

TheVlCE-CHANCBLLOR: — 

This Rule applies only to Cases of Discovery. The 
common Form of a Decree into produce, upon Oath, all 
Books, &c. and the Court is in the constant habit of 
making interlocutory Orders to the same effect. 

Molion granted. 



mj 



STEVENS V. STEVENS. ^8^, 

« fth April. 

1 HIS was a Motion for a Reference to the Master, to **— . 

inquire if a Suit instituted on behalf of an Infant was Court will not 
for his benefit, direct tnquiry, - 

tchether Suit ir 
beneficial to on Jrfaut, unlest upon a itrong cast of no benefit, or improper motive. 
Vol. VI. fl 
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The Vicb-Chancellor :— 
It is essential for the protection of Infisints that Smf* 
on their behalf should not be discouraged ; and such an 
Inquiry ought never to be directed unless there be 
a strong Case of no Benefit, or improper Motive. 

Motion refused^ 



i8ai. 
«th April. 

* s, ' 

Where Defend- 
ant makes ad- 
missions which 
xeaukt entitle 
Plaintiff to De- 
creCf you cannot 
fair that reason 
mane for payment 
of Money into 
Court. 



PEACHAM V. DAW. 

Sill against Defendant, insisting that Money claimed 
by her as a Gift from the Testator shortly before hia 
Death, continued to be part of his Assets. 

The Plaintiff .now moved that the Defeiklant might 
pay the Money into Court, on the ground that sbe ad- 
mitted circumstances in her Answer which made it 
clear that it was Part of the Testator's Assets. 

The VicE-CHANeELXOR :-*- 
Tour proper course is in suck a Case ta set down the 
Caiose on Bill and Answer. It is Matter of Decree. 

Motion refused. 
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loth April. 

* ^ ' 

As to construc- 
tion of Friendfy 
Society Act in 
jcase of Bank" 
rvptcy. 



ANON. 

A BENEVOLENT Society made an Order, that Stocky 
standing in the Names of Three Trustees, should be 
sold, and the Produce re-invested in a different Stock. 

They all executed a Power of Attorney to a Broker 
to sell, which the acting Trustee remitted to him, and 
by the direction of the acting Trustee the Broker sold 
«t different times^ and pud the Produce at a Banker'd in 



I 

i 



Avoy. 
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t.0|i4oa, into the joial Aoccnint of the acting Tnisteei tSsu 
•d4 hia Parser in trade« 

The acting Trustee being a Bankrupt^ this was a 
Petition in the noatter of the Society^ for payment of the 
Produce of the Stock by his Assignees* 

The Fice^ChanceUor doubted whether the Petition 
ought not to have been entitled only in the Bankruptcy) 
considering that the Act^ Sec. lo, (a) making a Debt 
of this sort a primary .demand upon the Bankrupt^'s 
Bstate^ the demand must be enforced by Petition iii 
Bankruptcy, in the ordinary course of the Adminis-* 
tration of a Bankrupt's Estate. 

Hie Eighth Section, which gives tiie Courts of 
Equity, &c. jurisdiction, does not apply to this case^ 
because this Case was not in contemplation in that 
section, and also not necessary to give such a Juris* 
diction ; and because it would be to give Jurisdiction 
in Bankruptcy to ihe Welsh Courts, and to the Courts 
of Session in Scotland. But considering, that unless 
the Act could .be held to extend to cases of Bankruptcyy 
larger expences would be thrown upon these Societies. 
The Vtce-^hanceUor thought the better way would be, 
as this point had not been before made, that the Petition 
should be entitled as well in the Bankruptcy as in the 
matter of the Society. 

It was then objected^ that here the solvent Trustees 
ong^t be liable, and therefore, no relief could be given 
under the Act 

The Vicb-Chancellok >r^ 
Intkeabsenceof the other Trustees, I cannot enter 
into tbe (consideration of their liability. I cannot hold» 

(o) 33 Geo. III. cap. 54. 
H 3 
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rSar. that these Societies should have n,o Relief under iSIs^ 

"""^ "^ ' Act, where other Persons might be liable, without fir»€^ 

AiToy. ascertaining their Claims^ by Bill against such Persons^ 

Ordef made. 



182 1. 
fgib May. WEBB v. LORD SHAFTSBURY. 



Lands xoere OIR John Webb, Baronet, devised certain Estates to 

tested in Trus^ Edward Arrowsmith, in Fee, upon trust, to set, let and 

tees in Trusty out ^, 1. t u xi.» 1 j 

f tk R ' t °^^^^g® ^^ same as he should thmk proper ; and 

and Profits to ^^^ ^^ ^^^ Rents and Profits, after certain Payments, 

make certain pay' to place otit and invest, in his Name, or in the Names of 

meniSf and lay the Testator's Daughter or Grand-Slaughter,' the clear 

out the Surplus Surplus of the Rents and Profits of his Refil .Estate, 

upon Mortgage ^^^^^ ^^ ^^ ^^^ ^f Mortgage on Real Estates, of on 

c -x. ii Government Securities, and to receive the Interest' and 
Security, wttk a ' 

view to Accumu" Dividends arising therefirom ; and place out and mvest 
lation ; with a the same during the Lives of the Testator's Daughter and 
Bequest of such Griand-daughter, and the Life of the Survivor of them, in 
Accumulations, ^^g like or any othei Real or Govenunent Securities 5 it 
^"m"^'*^"^' ^ being his intention, that during the Lives of his said 
lisuous to the Daughter and Grand-daughter, and the Life of the Sur- 
real Kstateofthe wor of them, all the Rents and Profits of his said Real 
Tettator teas per' Estate should accumulate for the Person or Persons 
mittedf under the therein after named. The Testator afterwards by his^ 
circumstances, to ^jy disposed of such Accumulations. By a Decree in 
be purchased, the .^^ ^^^^ ^^ ^^^^^ ^^ ^^ ^.^ ^^^ directed to be 
same to be con- ... 

sideredasper- earned mto execution. 



sonal property. 



A Petition was now presented by JJ^fward'Arrowsmiih, 
the Trustee, stating, that a sum of 111,818/. 2s. 10 d. 
Three p^r Cents, the amount of Accumulafioas, was 
standing in the Name of the Accountant General^ isk 
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Tni&t, in the Cause; and further stating, that a large ^^-iv. 

&tate of a Mr. Churchill^ about to be sdld, was con- 
tiguous to some of the Testator^s Estates, and would 
be convenient to be held therewith ; and it would be 
very advantageous to the Persons who might be entitled 
to the Estates, that the Estate, (Mr. ChurckilPs Estate,) 
should be purchased; and therefore praying a. Refer- 
ence to the Master, to inquire whetber it would be for 
the benefit of all persons who might be entitled to the 
Estate of the Testator, and to the Accumulations, that 
Mr. ChurchilFs Estate should be purchased by the 
Petitioner, (in case Parliament should authorize the 
Investment of the Trust Funds in the purchase of Real 
Estates) and upon what Terms ; and in case the Master 
should be of opinion that it would be proper for the 
Petitioner to purchase the said Estate, then {hat he 
might inquire and state whether it would be for the 
benefit of the said Parties that an act of Parliament 
should be applied for to enable the Petitioner to pur- 
chase die ssiid Estate out of the said Accumulations. 

Mr. Wingfieldy in support ^f the Petition, cited Ashr 
iurton V. Ashburton (a\ and submitted that a Reference 
might be made ; and that if the Purchase was approved 
by the Master, an Order of the Court would be sufficient 
4o enable the Trustee to purchase, without an Act of 
Parliament 

The Vice-Chancellor : — 
I have Jurisdiction to make the Order, without the 
Act of Parliament; for if the Estate be conveyed with 
ja Declaration of Trust, that the character of the personal 
Estate should remain unchanged, that in substance 
would be the Investment of the Accumulations in Real 
Seijurity. In the event of the Estate being purchased, 
(a) 6 Vts. 6. 
« 3 
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it li [Iroper to declare, generadijr^it shall be conMered 
fits Personal Estate, without saying until the Infant 
ahotfld attain twenty-one, as at that period he might be 
a Lunadicy and other inconveniencies. At tweaty-Mie 
he may, if he pleases, consider it as Real Estate* 

The Order made was, — '* That it be referred to Mr. 
Harvey, the Master, to whom these Causes stand rer 
ferred, to inquire whether it will be proper and for the 
benefit of all Persons who may be entitled to the Es* 
tates of the Testator, Sir John Webb, in the County of 
Dorset, and Town and County of the Town of Pook, 
and to the Accumulations thereof, that the Estate of 
William Churchill, Esq. in the Petition mjentioned, 
should be purchased by the Petitioner, and upon what 
terms. And in case the said Master shall be of opinion 
that it will be proper for the Petitioner to purchase the 
said Estate, then he is to inquire whether a good Title 
pan be made thereto : And the said Master is to state the 
same, with his Opinion thereon, to the Court. And after 
the said Master shall have made his Report, such furr 
ther Order' shall be made as shall be just. And this 
Court doth declare, that in the event of Uie Estate being 
purchased, the same is to be considered as Persona^ 
Estate." 



1821. 
^9^ 95 May. 



CANDLER X. PARTINGTON. 

1 HE Plaintiff had obtained an Injunction before An? 
swer; on the Answer coming in Exceptions were taken, 
and an Order was obtained to refer the Exceptions 
instariter. 



Where the 
f^hmtiff before 
Answer obtains 
an Injunction^ 
find when the An 
swer is put in 

fxcepts to the same, he cannot move to refer the Exceptions inf tanler. 
peme must be signed to Exceptions. 



Couns€ 
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'Mr. Wdk^eUs for the Defendant, moved to dischai^e 
^b^ Order, as'beipg irregular <; and furtlier objected, that 
^e Exceptiong ivere irregular, not being signed by 
CouaseU wd ought tbeicefore to be suppressed. 

Mr. Agar, contra, cited Yatesy, Hardy^ 5th December 
1820 (a), contending, that in no case, except that cited, 
had it been held, that the Exceptions must be signed 
by Oounsel; the draft of the Exceptions was signed; as 
to the other points, the practice is to refer Exceptions, 
in cases like the present, instanter 4 besides, any objection 
must be <:onsidered as waved, for the Defendant at- 
tended the Exceptions before ^e Master; sixty-two 
Exceptions were allowed; and it is not till after the 
Master*^ Report that this Motion is made. It is too 
late, therefore, to object any iafonnality in the 
Exceptions. 

The VlCE-CHANCELLOR;-r- 

The Title of the Plaintiff to refer Exceptions instanter 
in Injunction causes, and so to deprive the Defendant 
of his ordinary right to put in an Answer, at any time 
within eight days, without going before the Master, is 
given to him to protect him from delay, where- he will 
obtain the Injunction upon the allowance of the Ex- 
ceptions. The §ame right of Reference instanter is 
given to the Defendant, where, by overruling the Excep- 
tions, he will dissolve the Injunction. But here the 
Plaintiff is in possession of the Injunction, and the spe- 
cial reason for the reference instanter, has no application 
to the present case, and the Order is therefore irregular, 
and must be discharged. Upon a former occasion, I 

(a) The case was before the as stilted. Mr. Fonblanque and 
Vizt^ChanceUor ; I have a MS. Mr. Treshve were the Counsel 
note of that case, to the effect opposed on that occasion. 

» 4 
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i^di. tlhoiight as I now think^ that although no Order can be 

produced as the origin of the praetice of signing the 

Candler name of Counsel to Exceptions, it is sufficient for its 

p support that it is found to be established. Let the 

' ' * Pl^ntiff be at liberty to add to the Exceptions the name 

of the Counsel who signed the draft of the Exceptions. 



CRUIKSHANK v. ROBARTS. 



^5th May, ThE late Mr. A. Robarts was one of the Executors of 
Lewis Cuthbert. He had been a Surety for Mr. Cvth^ 
bertf and an Estate in Scotland was conveyed to hin. 
for his indemnity, with a Power of Sale. After the 
death of Mr. Cuthbert, Mr. Robarts sold the Estate^ 
and then raised an Action of Multiple, poinding in 
Scotland for distribution of the surplus Produce. A De- 
cree was made for distribution accordingly, and large 
Sums paid under it; but before final Distribution, it 
appeared probable, from the result of a Suit in the West 
Lidies, that further demands might be made on Mr. 
Robarts, as Surety for Cuthbert, in respect of which he 
would be entitled to be repaid from the produce of the 
Scotch Estate, and he thereupon obtained an Order 
from the Court of Session to suspend the further dis^ 
Iribution under its Decree. 

•The present Suit was instituted by one of the Crer 
ditors who had been ranked under the Decree in Scot^ 
land, for Satisfaction out of the general Personal Estate 
of Cuthbert, against the Executors of Mr. A. Robarts, 
who was dead. 

In the Answer of the Executors, they admitted they 
^ad a Balance in their hands, including the Produce 
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«UApplied of the Scotch Estate^ of 21,000 /. The present 
application was for the payment of that Sum into Court. 

When the Preceeding.in Scotland was in actiyity^ an ^ rob^^ms. 
Application to the same effect had been refused there. 

The Vice-Chancellob •.— ' 

This Sam is not in the hands of these Defendants, 
as a part of the general Personal Estate of the Debtor. 
The Court of Session in Scotland being a Court of 
competent Jurisdiction, has assumed the distribution of 
this Fund; and has proceeded to Judgment upon it. 
This Court has no Authority to disturb the Rights of those 
who are declared entitled to it by the Decretal Order in 
Scotland ; and all further Proceedings with respect to 
this siibject must be in the Court of Session there. 
If the forms of proceeding in the Court of Session in 
Scotland afforded no means of securing Property pend- 
ing litigation there, and it so happened that the Parties 
and the Property were found here, I think this- Court, 
upon a Bill filed for the specific purpose of securing the 
Property pending the litigation in Scotland, might pro- 
bably find a principle which would sustain such a juris* 
diction. But that is not the nature of this Bill ; and 
there is no reason to doubt that the Court of Session 
in Scotland has full power to protect and secure all 
Money which is the sqbject of Administration there. 
The only Order which I can make is for Payment into 
Court of such Sum as is admitted by the Answer of 
the Defendants to be part of the general Personal Estate 
pf the Testator Cuthbert. * 
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26th May. WRIGHT «. HOWARD. 



AfteraRepli' ThIS was an application by the Plaintiff to amend 
e ain ^^^ ^^^ ^^^ Replication, and a subpiOia to rejoin. 
the Flaint^ can- 
not amtndhii , The Vice-Chancellor ;— ^ 

BiUimlesson a When a plaintiff has put his Caiwe completely at issue 
sp app ^ ^^ subpcsna to rejoin, he is not to be at liberty to 

that using ail expose the Defendant to further delay by amending his 
reasonable dili" £ill^ without a special and sufficient cause. I have 
genceonhispartf xead the amendments which are proposed in the present 
he xoasnotina gju . ^^ although the iPlaintiff does not mean to change 
"""^^T ^\ *^ principle of his Case, yet, m fact, the Bill is whoUy 
* recast, and much additional matter introduced, and the 
JDefendant will necessarily be obliged to answer atlarge, 
jand the Suit will substantially re-oommence after having 
« already endured for ten years. The Plaintiff does not 

allege that he has discovered any new matter .which 
could not be introduced in an earlier stage of the Cause ; 
but the Papers having got into new hands, in conse* 
quence of the death of the original Plaintiff, the present 
Plaintiff, who claims with him, is advised that the best 
possible use has not been made of the old matenels, 
and he desires therefore to re-form the case ; but the 
want of attention or diligence on the part of those 
who were formerly consulted by the original Plain* 
tiff, if such be really the case, can form no reason 
why the Defendant should be exposed to the mischief 
of the further protraction of this Suit. The oppor- 
tunity of further delay which is now sought ought 
never to be granted to a Plaintiff, unless he can make 
out, that with all reasonable diligence on his part, wd 

6 
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coDseqaently on the part of those employed by him, 
he could not have been in a condition to bring forward 
at an earlier period &e matter of the proposed amend- 
ments. This Motion must therefore be reAised, with 
Costs^ 



M7 
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MOODIE 9. BAINBRIDGE. 

JdT an Order made in this Cause on the I2th August 
, 1820, the Accountant General was directed to pay Mr; 
R. Langl^, or his personal Representative, the Sum of 
124/. 4 s. in respect of a Legacy bequeathed to him by 
Dr. Foihergill, the Testator in the Cause. JR. Langley 
died, leaving his Widow his Executrix, and two other 
Executors. A power of Attorney from the surviving 
Executors to Messrs. A. and H. to receive the X.egacyi 
was prepared in the usual way, and was executed by 
the surviving Executors, and returned to the Account- 
ant General's Office, with the usual Evidence required 
by the Accountant General, of the death of Mr. and 
Mrs. Juangley^ and of the identity of the other Exe- 
cutors. The Clerk, however, who prepares the checques, 
objected to paying the Legacy without a discharge from 
the Executor of Mrs. Langley ^ that being the Rule of 
the Office. 

Mr. Bickersteth observed upon the absurdity of the 
Rule, and moved, that the Accountant General might 
be directed to pay the Legacy to the surviving Execu- 
tors; and the Fice-Chancelhr made the Order. 




A Legacy to 
JR. L. vat, -by tpi 
OrdcTf directed 
to be paid to kirn; 
"he diedf leaving 
an Executrix and 
Yzn> Executors ; 
the Executrix 
diedf leaving an 
Executor; the 
Accountant 60- 
neral refused to 
pay the Legacy 
under a Power of 
Attorneyfrom 
the surviving Co- 
Executors of 
R. L. without a 
dischargefrom 
the Executor of 
the deceased Exe* 
cutrix. On an 
application to the 
Court, an Order 
V)as made to pay 
the Legacy to 
the surviving 
Executors. 
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i8fli. 
7th July. MARSACK v. REEVES. 



A Motion to A GENTLEMAN of the Name of Marsack, eigUy-tvro 

.** . " * \j. Years of Age, had three Sons, between thirty and forty 

ing an Jetton on Years of Age, who being in want of Money borrowed 

a Post Ohity re- 1*000 /. of the Defendant, and gave a Bond to pay 2,500 /. 

fusedyvnthCosts, on the Death of their Father, provided one of the three 

sttckcase being an Sons should survive him. 
exception *to the 

the Costs of a ^^ present Bill was filed to have the Bond delivered 

Motion for an . ^P> ^P^'^ Payment of the Principal Money, with Interest, 
Injunction^ or to a.Dd for an Injunction to restrain Proceedings at Law^ 
dissolve an In- 

junction refused^ ^^ expcr^e Injunction was obtained, on Payment of 

art Costs in the ' , j t i. s. - j. ri ^ 

^ 1,000 1 and Interest, mto Court 

A Motion was now made, upon the coming in of the 
Answer, to dissolve the Injunction. 

Mr. Agar, and Mr. Newland, in support of the Motion, 
observed, there was no Fraud in the Transaction : That 
the Sons were of an age to judge for themselves : That 
mere inadequacy is not sufficient to set aside a Contract : 
.That the principle and policy of the Rules laid down, 
as to expectant Heirs and Reversions, have been ques- 
tioned : And that it was unconscientious in the Sons 
to run the chance of dying before their Father^ and Qn 
his death to turn round upon th^ Purchaser ; treatii^g 
the Bond as valid or invalid, according to circumstances, 
jand as best suited their Interests. They cited Whalley v» 
Whalky (a\ and Shelly v. liashiJb) 

(a) I Mcr. 436. (ft) Ante^ toI. iii. p. a3«, 
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Mr. Heald,Bnd Mr. Keene, contrd. 

The Vice-Chancellor : 
It has loAg been a settled principle of Courts of 
^uity, that those who deal with Persons who have 
no present Property, and only Expectations from Per- 
sons living, possess so much advantage over those 
#ith whom they deal, that this Court will not permit 
a Party so dealing to recover, unless he has given the 
actual Value of the Thing which he has purchased. 
Some late Cases have extended this doctrine to Rever- 
sions (c); although Reversions are as much' Property 
as Property in Possession. If any doubt belongs to 
this doctrine as applied to Reversions, it does not touch 
this Case, for this is a case of mere Expectations : it is 
out of all question here that the Sum paid was not the 
actual Value of this Bond, and these Plaintifis are 
therefore entitled to sustain the Injunction* 

Counsel for the Plaintiff: — 
The Motion being refused, we are entitled to the Costs. 

The Vice-Chancellor: — 
If the Defendant had silcceeded in the Motion, the 
Costs would have been Costs in the Cause, but having 
failed in the Motion^ it admits of a different con- 
sideration. In a Case of Marshall v. Uoydy which 
came on yesterday, 1 had occasion to consider the point ; 
and I desired the Registrar to ascertain the practice in 
such cases. I have a Pape^ from Mr. Crofts, in which 
he states it to be the understanding of the Registrars 
and Clerks in Court, that on a Motion for an Injunction 
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(c) See Peacoek v. Evans, t6 Ves. 513 ; Gowland v. De 
Fsria, 17 Ves. so. 
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refused, and on ar Motion to dissolve an Injuaetion^ 
refused, the Costs, as a general rule, axe Costs in the 
Cause ; but that on special occasions the Court de- 
Tiates from that rule, and orders Costs to be paid by the 
Party that makes the Motion. 

Cmmelfon the Defendant :^^ 
Bills, like the present^ are always^considored, inefiect,' 
as Bills to redeem^ and the Plaintiff pays the^Costo of 
the Suit. 

The VicE-CHANCELtai^ :-— 
It is for that reason that I am disposed to give the 
Costs of this Motion to the Plaintiff. Unless specially 
. given to the Plaintiff, the Defendant will receive them 
as Costs in the Cause ; but it is not reasonable that the 
Plaintiff should pay the Costs of a Motion improperly 
made by the Defendantr The Motion must be dis^ 
missed, with Costs. 



tSsi. 
loth July. 



WAITE V. WAITE. 

C/M a Petition, presented in this Cause, supported by 
JAr.Koe, the Ftce-CAaiice/2br held it to be a general Rule 
that Creditors and next of Kin, going in before a 
Master to establish their Claim as such, pay the Ez<« 
penses of so doing ; but that if after having established 
their Claims they are permitted to mii^ in the Cause as 
if they had been Parties, then in respect of such Pro* 
ceedings they may be entitled to their Costs. 
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ATTORNEY-OENBRAL v. FELLOWS, 

JVlR. Belt moved to restore a Cause under the follow* 1821. 

ing circumstances. On the Motion of the Defendant, i^th Julj. 

the BiU was dismissed for want of Prosecution. The 

Defendants Solicitor had> two days before the 

Notice of the Motion to dismiss was serredi in^ 

structed bis Clerk in Court to file a Replicatiox^ 

which he had omitted to do. An Affidavit was 

made of this fact; and the Viee-ChanceUor, considering 

that it was by a sUp that the Replication had not been 

filed, granted the Motion, <m the usual tenns, when a 

Cause is restored. 



1821. 
FOX V. WRIGHT. nth July. 

' •^— ' 

This was a Bin to be relieved from certain Pm Pott OhU 
Obii Bonds. The circumstanceK of the Case are men- ^^^^ ofW.a 

tioned in the following Judgment : ^^^ ^^' ^ 

^ ° up to tale by hm^ 

without reserve^ 
The Vicb-Chancellor :— relieved agamtt. 

The true effect of the Case of Shelley v. Nash is, that 
every Purchaser at a Sale by Auction of a Reversion 
is not necessarily bound to establish that he purchased 
at a full Price* That he may purchase under cir- 
cumstances which make it as equitable that he should 
have the benefit of his Bargam^ without such proof, as 
if he had bought not a Reversion but an Estate in Pos- 
session. The question is^ whether the present De- 
fendant purchased this Post Obit Bond under such cir- 
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' i8ai. cumstances. The Particulars of Sale disclose^ that ihe' 

Vendor was a young Man, about to raise a Sum of 
40,000/. upon Post Obit Bonds, payable tft the Death of 

»^ ^* his Father, and\that the Sale of these Bonds was to 4ake 

place without reserve, that is without any bidding 6a 
his Part. Those who attended this Auction, necessarily, 
therefore, knew that the Vendor was a young Man in 
distress ; that he was so much pressed for Money, that 
he undertook, with those who thought fit to be 
Bidders, that he would not have recourse to those 
precautions by which every provident Seller at an 
Auction protects himself against an inadequate Price ; 
and I have to ask myself, in the language of the Case 
of Shelley v. Nash, whether it can be considered, that 
such a Vendor is not, in some sense, in the power of 
those who deal with him. And whether a Sale by 
Auction, under such circumstances, affords fair Evidence 
of the Market Price. At all events, the question in 
this Cause is of too much importance to be decided 
incidentally, upon this Motion; and I must continue this 
Injunction till the hearing upon the terms of the Plain- 
tiff bringing into Court the Auction Price, together with 
Interest, at Five per Cent, firom the time of Payment* 
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1891. 
Ex parte LE ARMOUTH tji re WALKER. ^^th July. 



A PETITION was presented to set aside a Certificate. Judgu Noiee 
On a former Petition, the validity of the Certificate "^ evidence. 
was directed to be tried at Law. 

Mr, Wingjield applied to the Fic^-CAaneeZ/or to obtain 
the Notes of the Judge who had tried the Cause, not 
for the purpose of a new Trial, but in order that they 
might be used as Evidence of facts which had trans- 
pired at the Trial. 

The VicE-CHANckLLOR : — 
I cannot use the Judges Notes as Evidence of such 
facts; they must be brought before the Court by 
Affidavi. 



i8di. 
HAYWOOD V. OVEY, and another. 7th Augusts 

1 HIS Cause now came on for further Directions, and BiU agamii 

a question arose as to Costs. prwdpal ObUgcr 

andtheRefresa^ 

The Bill was filed against the principal Obligor, and ql^^ Suretv 
also against the Representatives of another ObUgor, a |^ ajami and 
mere Surety in a joint and separate Bond. The prin- separate Bond. 
cipal Obligor was insolvent, and so stated in the Bill. Tkeprmn/tal 

ObHgor 1MM tn* 

Mr. Cooper, on behalf of the principal Obligor, in*- iohent^ and so 
sisted, that as he was insolvent he ought not to have stated in the Biff^ 

been made a Party to the Suit, and was entitled to his , , ^"^ 

'be node a Forty , 
Costs ; and he cited Collins v, Griffiths («), and Madox ^|„j ^^ „^^ 

V. Jackson (A). ^ntUUd to kis 

(a) 8 P.- Wmi. 333. W 3 Atk. ^Qg. ^^*' 

Vol. VL I 
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i8ti. jjj,^ Home, and Mr. Pepys, eontret. 

' V " 

HXTWOOB TheVlCE-CHANCBLLOB:— 

O Y BY, Th® CJase in Peere Williams, if it could be considered 

as furnishing the present Rule of the Court, does not 
profess to decide that the Obligee in a joint and several 
Bond may not sue both Obligors, but that he may, if 
he pleases, sue one only, as at Law. The Case in Atkjfiis 
is open to an obseryation of the same nature. The 
Defendant is not entided to his Costs (a). 



1821. - 

1st & 3d Nov. CREAK v. CAPELL. 

* y ' 

If a Sum be 1 HE Master reported a Sum of Money to be due 

reported due, and ^^^^ ^^^ Defendant to the Plaintiff. 
Exceptions are 

^ TiL M ^' '^^ Report was excepted to. 

Tur ^' \ J Mr. Roupell moved that the Defendant might be ordered 

Mottont beorder- . ^ y ^, , , , . , 

ed tob€pqid *^ V^l ^^^ Court the Money reported due ; and cited 

intoC^t. Oordon v. Rotkby{b), where, upon the Report, Money 

was ordered to be paid in ; and also Foxr. Maereath(c), 

where Money appeared due on the Parties Examinaf 

tion, and the same was directed to be paid into Court; 

but he acknowledged he had not been able to find any 

Caae, where on a Report excepted to. Money had been * 

ordered to be paid in* If, he observed, the Courtthinka 

that the Exception to the Report prevents the Payment 

of the Money into Ccoirt, it mny be ri^t to direcjt the 

Exceptions to be at the Head of the Paper of 

Bxception». 

(a) See the Cases on this (fi) 3 Ves. 572. 
subjecti 9 Madd. Prin. and (c) 1 Yes. juii. 69. 
Pract 193, id Ed. 
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The Viob-ChanceIiLOb : — 
Wkere the Debt ki aeeertaioed, ihoogh the Coivt 
cftn only order payment by Decree, it wilt secure 
the Money in Court upon interlocutory applicatioa; 
Thw the Court will direct the payment of a Balance 
into the Name of the Accountant General, which the 
DofelKiant admits upon his Examination, or in faiff 
Answer ; and in like maimer a Balance, reported to be 
d«e by the Masier, irfter the Report is confirmed ; but, 
pending ExeeftioM to the Masier's Report^ the Balance 
is not coottdeved to be ascertained. Where it is evi- 
dent that an Exception is taken merely for delay, the 
Party may make an Application to the Court for the 
immediate hearing of the Exception. 

Motion refused. 



"5 



\Hif. 



CftlTAK' 

e^ 

CAP£L&. 



BttBatttffeaBtttstt&Ki 



Itttt 



PARKER V. LEIGH. 

A BILL had been filed in the Court of Exchequer by 
Leigh, as Rector, claiming certain Tithe of Hay as due 
fit>m Parker. Parker filed the present Cross BUI in 
this Court, pr^aying a Discovery as to die Title of the 
Defendant to the Tithe. 

To this Bill, the Defendant put in the following De» 
mnrrei, ^ Th» Defeadanl^ by piroteatatioB, tuL dolli 
demftr^ md fionr cause of Demmrer showeth ttMit Ae 
Discovery sought by the said Complainant's Bill of 
Complaint, and Amendments thereof, as it appears by 
the said amended Bill, is sought for the purpose of 
aiding the s|aid Complainant's Defence to a Suit insti- 
tuted m a Court of Equity, whioii ha» coaqprteot i^m^ 



ad Sc 3d Nov. 

* ^ * 

If an original 
BiUisJledintke 
Court of Exche- 
quer^ a Cross Bill 
fnay be fled in 
the Court of 
Chancery^ 
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diction and Authority to compd the DiicoTery sought 
by the said Complainant's said amended Bill. And for 
further cause of Demurrer to the said Bill, this Defend- 
ant saith^ that the said Complainant hath not in and 
by his said Bill made or stated such a case as doth or 
ought to entitle him to any Discovery from this Defend- 
ant in this Honourable Court, wherefore, aad for divers 
other good causes of Demurrer appearing on the said 
Bill, this Defendant doth demur thereto, and praya the 
Judgment of this Court, whether he should be com- 
pelled to make any further or other Answer thereto/' 

Mr. Fonblanqucj and Mr. Spence, in support of the 
Demurrer. 

A BiU of Discovery cannot be filed in this Court in 
aid of a Defence to a Bill filed in the Court of Exchequer; 
the Cross BiU ought to have been filed in the same 
Court where the Original BiU was filed ; many reasons 
of convenience require it should be so, in order that the 
same Court should have both Suits under its control. 



A Defendant to aCross BiU is not bound to answer until 
an Answer has been given to the Original BiU; but how 
can this Court enforce au Answer to the BiU in the Exche- 
quer. In other respects it might be very inconvenient(a). 
It has been held (6) that a Cross BiU wUl not lie in . 



(a) When a Cross BiU is 
filed in the same Court in 
which Original BUI is filed, the • 
Conner may be advanced so as 
to be heard with the latter» 
and a Decree will be made in 
both Causes; but -when the 
BUls are filed in different 
Courts, that would be imprac- 
ticaUt. There may., be a 



distinction, perhaps, between 
Cross Bills praying Discovery 
and Relief, and Cross Bills 
which pray Discovery only. 
As to the latter Bills,itdoesnot 
seem of much importance in 
which Court they are filed. 

(6) 1 Atk. s88 ; and see 
Anon. 9 Ves. 451. 
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this Court in aid of a Defence to a Suit in the Eccle- 
siastical Court. 

Mr. Agar, contra:-^ 
A Cross Bill in this Court, in aid of a Defence to a 
Suit in the Court of Exchequer, is frequently resorted 
to, and it was never doubted that such a Bill could be 
filed. In this case too they cannot now put in such a 
Demurrer. It is too late ; for there was a Demurrer on 
another point, and leave was given to amend the Bill, 
and to that amended Bill they put in their Demurrer. 

The Vice-Chaitcellor : — 
It might be more convenient that the Cross Bill, should 
be filed in the same Court with the original Suit, but 
I have always considered the Practice to be, that the 
Party has an option to file his Cross Bill in this Court. 
The Case cited firom Atkym is distinguishable. The 
Ecdesiastical Court has the power to enforce Discovery 
in Suits instituted there; and does not therefore re- 
quire the aid of Courts of Equity. With respect to 
tiie difficulty suggested as to enforcing. an Answer to the 
Original Bill before the Cross Bill is answered, I do not 
see much weight in it, because the Court in which the 
Cross Bill is filed, would take care that an Answer should 
be put in to the Original Bill before it enforced an 
Answer to the Cross Bill. According to my present 
impression the Demurrer must be overruled ; but I will 
mention it again. 
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The next day, the Vice^Chanetlhr said he had spoken 
to the Lord Chancellor on the Subject, who concurred 
in opinion with him, that the Cross Bill might be filed 
in this Court. 

Demurrer overruled. 

' 3 



U5 CASUS IN CHANCERY. 

iSat. 
.5tbNPY, MEREST u JAMES. 

An EqtniabU A QUESTION arose, on a Petition in this Cause, 
E^ Tail in ^i,^uj^^ ^i^^ one has aa Equitable Estate Tail in a 
^ t^ bu^he Copyhold, wiA a Remainder expectant on such Estate 
accession of the Twl, and the legal Fee descends to him, the Equitable 
legal Fee. Estate Tail is merged in the latter, and the expectant 

Remainder defeated ? 

Mr. Benyon contended that the equitable Estate Tail 
was merged in the legal Fee, and cited ChaUoner 
▼. Murhall(a), Fletcher v. Tollett (b), and Pkill^ 
V Brydge${c.) 

Mr. Shadtoell, and Mr. Sugden, contra : — 
Challoner v. Murhall proceeded on the principle that 
the Copyhold being extinct by the Enfranchisement, if 
that did not operate as an Extinguishment of the Entail, 
it must exist for ever. Fletcher v. Toilet was decided 
under its peculiar circumstances, the Court holding 
that a Decree after forty-six years should not be dis- 
turbed. Neither of those cases determines the point. 
In Phillips y. Brydges {d), the Master of the Rolls says, 
** Another position was maintained in a latitude that 
would create infinite confusion ; that where there is in 
the same Person a legal and equitable Interest, the 
former absorbs the latter. I admit that where he has 

(a) a Ves. jun. 524. which work Mr. BiUler terms 

(b) 5 Ves. 3. " J confute and profound 

(c) 3 Ves. 120. See also on Treatise an tie abstruse Doe- 
this point, Dunn v. Grees, trine of Merger!*^^^ Harg. 
3 P. Wmi. Grayme v.Grayme, and Butler's Co. litt 338. n. 4. 
1 Watk. Copyh. p. g. 3d Edit last edit. 

and Mr. Preston's Treatise on (<') 3 Ves. in p. id6. 
Conveyancing, tol. % p. 09, 
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the same Interest in both, he ceases to have the equi- 
table Estate, and has the legal Estate, upon which this 
Court will not act, but leaves it to the rules of Law. 
But it must be understood always with this restriction^ 
that it holds , only where the legal and equitable Estate 
are co-extensive and commensurate, but I do not by 
any means admit, that where he has the whole legal 
Estate, and a partial equitable Estate, the latter sinks 
into the former, for it would be a disadvantage to 
him." In this case, then, are the legal and equitable 
Estates commensurate? Certainly not. PhUHpsv.Bry^ 
ges therefore is an authority against the merger con- 
tended for. Estates Tail, upon an equitable construction 
of the statute dedonis, never merge. 

Mr. Benyon, in reply :— 
. In this Court an Equitable Estate Tail is considered as 
equivalent to the Fee ; and is considered as co-extensive 
andconmiensurtite with the legal Fee. 

The Vice^ChanceUor held, that in order to operate a 
Merger, the equitable or legal Estate must be of the 
same quality, and that an Estate Tail or a Fee Simple 
were not of the same quality. 



iSsi. 
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JAMES HEARNE v. THOMAS WIGGINTON. 15th Nov. 

A QUESTION arose (Ml the following Will, whether Testator givti 

the Plaintiff was, under the Bequest to him, entitled only hy his Will 19/. 

to the Residue of the Testatoi's Goods, or, whether to J. U. and after 

Money in the Funds passed to him ? 'Pf^^ ^^'Jf 

^ *^ ofeertatnofku . 

Goods to diferent Persons, bequeathed to smd J. H. thus: *' All my other 

tweets t wilt to J. H. 4^c. to be sold for his Benefit f ^Id, that all the Re- 

sidm tfihe Teetator^s Property ^ mcltsdbig Monej/^ S^e. passed to J. H. 

M 
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The Will was thus:— 

" I, George Legg, do will and bequeath as follows :— 
To Mary Heame, the Daughter of William and Sarah 
Heame, one feather-bed, bolster and pillow, two pair of 
sheets, one quilt; and ditto, to Elizabeth Heame, 
Daughter of the said William and Sarah Heame ; and 
to Thmias Wigginton, one feather-bed, two pair 
of blankets, two pair of sheets, one quilt ; and to 
James Heame, Brother of William and Elizabeth 
Hear9ie, the Sum of lo/.; and to the aforesaid Mary 
and Elizabeth Heame the Sum of 25/. each; and 
to the aforesaid Thomas Wigginton the Sum of 25/. 
And I do will and bequeath all my wearing Apparel to 
John Bowson, and 5/. to apprentice him. And also to 
Rebecca Payne I do will and bequeath all the wearing 
Apparel of the late Mrs. Legg. And to (a) William 9Jkd 
Sarah Heame two large table sUver spoons, one silver 
cream jug, six teaspoons, one pair silver buckles. 
And all my other Effects I will to James Heame, Brother 
of William and Elizabeth Hearne, to be sold for his 
benefit. I do will and bequeath that the aforesaid 
TTumuu Wigginton be my Executor at my decease, 
and that he does divide carefully what I have afore- 
mentioned to the several Persons ; and that he does 
also have the management of my Funeral, and to see 
that I do lay by the side of my Wife. The Mark x of 

George Legg.** 

The Bill was filed by the Plaintiff for an Account 
considering himself as residuary Legatee, against the 
Defendant, as Executor of the Will. 

The Defendant, by his Answer, submitted, " whether 
the Plaintiff is, or not, entitled, as residuary Legatee of 

(tf) The Will is given verbatim from tbt Brief. 
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the Testator, to such Sarplus, inasmucli as Defendant 
weQ knew, from the communication of the said Testator 
to Defendant, that the Testator did not intend, by his 
said Will that the said Plaintiff should have, or be en- 
titled to, any other Residue than that of the Goods and 
Effects of the said Testator of the same nature and de- 
scription, as those mentioned in the preceding part of his 
Will ; and that the Money possessed by the said Testator 
at the time of his Death was not intended to pass, and 
did not pass, by the Will of the said Testator ; but such 
Money, as this Defendant is advised and submits, ac- 
cording to the true meaning and construction of the 
said Will, does not belong to the said Plaintiff, but is 
tike property of and belongs to the next of Kin of the 
said Testator." 



1821. 

HsAaKB 

WxooiKTOir. 



Mr. Harriion, for the Plaintiff: — 
The words ''all other. my Effects I will to Jama 
Hearne,** did not mean Effects ejusdem generis with 
(hose before disposed of, but all his other Effects, in- 
cluding all his personal Property not before given. . 



Mr. Horne, and Mr, Ching, conird :— 
The words mean only Effects eftudem generis, viz. — 
Goods, and did not include Debts, and Monies the Tes- 
tator had in the Funds, such Debts and Money belong 
to the next of Kin. He would hardly give this Legatee 
10/. part of his personal Estate if he had meant to 
give him the whok. It is on that ground that an Ex- 
ecutor having a Legacy is held a Trustee of personal 
Estate imdisposed of. None of the Cases are exactly 
like this, but several come very near to it. In Woods- 
combe v. Woodscombe (fi), the Bequest was "alt other 
Goods belonging to my Parsonage House;'' and it 

(6) aP.Wrot. ui. 



HCAAMS 



OASES IK CHANCESV: 

waft held^ that Money and Bonds in the Parsonage 
House did not p^ss. In Simetoell ▼. Perkins (c), the 
Testator beqneatiied '' whatever I have or shall have 
^t the tune of my death, as Plate, 8ic. ;'' and it was 
held that Money and Notes did not pass. In Trqffbrd 
y. Berrige (i), the Bequest was of ^ Goods and other 
things in his House ;'' and Money was held npt to pass. 
In Rawlins y. Jennings («), the word " Effects'* was held 
to mean Articles ejusdem generis with those previously 
mentioned. Here too, the Testator directs all his other 
Effects to be sold ; he could not mean that Monies and 
Securities for Money should be sold. 

The Vice-Chancbllor : — 
This Case would have admitted of no Argument if 
in the Gift to James Heame '' of all his other Effects/' 
the Testator had not directed them to be sold for his 
Benefit. He had before given Money, as well as House- 
hold Fumitiare and Wearing Apparel ; and if the sense 
of the word " Effects " were to be referred to his former 
ezpressioi^ it would comprehend Property generally* 
The real question is, whether a general residuary Gift 
is to be limited and qualified to Property which is the 
subject of Sak, because the Testator has added, that his 
residuary Property is to be sold for the Benefit of his 
residuary Legatee. It is uncertain, at the making of the 
Witt, what the Testator's Property may consist of at 
his Death, and the direction to sell implies only a 
general intention on the part of the Testator that his 
residuary Property shall be converted or collected for 
•the Benefit of his residuary Legatee. 



(fy « Atk« loa. 
(d^ 1 £^. Abr. Ml. 



(e) 13 Ves. 39. 
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CURTEIS V. CANDLER. 15th Non 

On a Salt by aTrufltee, for the execution of the Tnut jt Trustct 

under the direction of the Court, a QuestlOB arose as *«*t>ff the di- 

to the CostB of the Plaintiff. 7^'^ ^ •«- 

demmty of the 

The V1CK-CHANCBI.LOB :— 0>un,a» to the 

Let it be supposed that the Trustee had been made ^^|J]^^J^ 

a Co^Defendant, and had expressed his readiness to act ^ifngu^orDe-^ 

as the Court should direct ; admitting thal^ on being fendanty ewHikd 

applied to by the Plaintiffi he had declined to execute to his Costs; 

the Trust without the direction and indenmity of the »^ ^^« ^ 

Court^Would theCourt in such acasehave said that the 7^*^ f^ ^ 

done leods to mo 
Trustee was not justified in thus seeking the protection resvonsibiUht 

of the Court, and that he ought therefore to pay the and the motive of 

Costs of a Suit which he had improperly occasioned? the Trustee is ob- 

I think not ; and that so far from it, the Court would in vum^vatatums. 

that case have given to this Trustee the Costs of the 

Suit. It is a general principle, that a Trustee has a 

right to the protection of the Court in the execution of 

his Trust ; there are exceptions where the act required 

to be done leads to no responnibili^, and the motive 

of the Trustee is obviously vexatious. 

If this Trustee would have been entitled to the assist* 
ance of the Court as a Defendant, I cannot deny hiy 
that assistance because he asks it as Plaintiff. It must 
be remembered, that it is for the advantage of those who 
make the objectiou, that he should rather be Plaintiff 
than Defendant. To have mi^de him a Defendant wooUL 
have considerably increased the Costs of the Suit, which 
must fall upon the Trust Fund, to the residue of which 
those who make the objection' «re entitled. 
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1831. 

6th&'7tfaDe c, pREjf UEHGAST ^j another, tr. DEVEY and others* 
UMUty of Tjjjg ^^ ^ gjy jjy Suro^es, to restrain an Action 
against thein upon a Surety Bond, and to have the 
C /) v^ 7 <^y Bond delivered up, upon the ground, that the Creditors 
had given time to the principal Debtors without the 
Sureties consent. Upon the Cause coming on in Hilary 
Torm last, it was suggested^ that the merits would be 
tried at Law, upon a Demurrer to the Plea of the Defend- 
ants there (the Plaintifis in Equity), who had, amongst 
other Pleas in Bar, pleaded the instrument alleged to 
be a Discharge of their Liability, and the Cause stood 
over. 

The Demurrer at Law being allowed^ and the Plea 
overruled by the Court of K. B» the Cause was now 
put again in the Paper. 

The (acts appearing in the Pleadings, and by a further 
statement agreed upon between the Parties at the re- 
quest of the Court, were these : 

in September 1818, the Plaintiffs, as Sureties for 
two Persons of the name of Prendergast, Coal Mer- 
chants, became bound to the Defendants, who supplied 
the Prendergasts with Coals wholesale, in a Penalty^ 
conditioned to be void if the Plaintiffs should toithin 
one Month after Demand on them pay such Balance or 
sum of Money not exceeding 500 /. as should become 
due to the Defendants upon Settlement of Accounts 
between them and the Prendergasts, 

In June 1819, it being alleged a Balance of 1,099/, 
was due from the Prendergasts to the Defendants, the 
latter, without communicating with the Plaintiffs, took 
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from the Prendergaxts a Warrant of Attorney for the ifisi. 

Amount, with a stay of Execution if they should dia- ' 

charge the Debt by Instahnents of lOo/. a Month, and ^**!' ^*'^*' 
on default) Execution was to issue for the Whole. ' 



The first Instalment under the Warrant of Attorney 
having fallen due on the sistof July, and not being 
paid, the Defendants, on Uie 7th of August following, 
made a demand on the Plaintiffs according to the terms 
of the Bond, and in the succeeding Michaelmas Term 
brott^t the present Action, which the Bill sought to 
restram* 

Mr. TFt&on, and Mr. Roots^ for the Plaintiffs, relied 
upon the known principle, that a Creditor dealing with 
the Debtor without the concurrence of the Surety, re- 
leased the latter, and cited Rett y. Berringion, (a) 
and Bouhbee v. Stubbs (6). 

Mr. Hart, and Mr. Rose, for the Defendants,jnot dis- 
puting the general principle, insisted that the merits of 
the Case had been already fully gone into at Law ; but 
it being stated from Notes of what passed at Law, that the 
Judgment of the Court there had proceeded in a great 
degree upon technical Grounds, they then submitted, 
that as by the Condition of the Bond the Plaintiffs 
were only to pay within a Month after Demand made 
on them, it must be understood, that until Demand upon 
them the Creditors might make such terms with the 
Debtors as they thought proper, provided, when the 
Demand was made, there was nothing to interfere with 
the Sureties recourse back to the principal Debtors. 

The Vice-ChanuUor expressed his Opinion that the 
Warrant of Attorney certainly gave time, which might 

(a) a Vet. Jan. 540. {b) 18 Ves. so. 



V. 

Dbvbt 
sad otben. 



12^ CASES IN CHANCBRYr. 

i8 ai. have discbarBod the Sureties if they had been affected 
by it ; but that here the Sureties liability not arising tiH 
. th ^ Demand^ and previous to the Deprand default having 
^^ ' been actually made by the Debtors, so that Execution 
DxTAT might have instantly issued for the whole debt^ the 
and oth€^« Agreement made by the Warrant of Attorney was at 
an end, and the^ Defendants were no ways injured, as 
there was nothing to interfere with their immediate re- 
course to the principal Debtors. 

The Pl&mtiffs Cmmel then pressed upon the Courts 
that although the Sureties were to have a Month after 
demand to pay in, yet the substantial Agreement was, 
that they were to guarantee the Creditors from Loss by 
the Prender^asts, and therefore the character of Sureties, 
and of course the rights of Sureties, belonged to them, 
equally from the date of the Bond, whether demand was 
made on them or not ; or if otherwise, still, that as the 
time of making the Demand was entirely in the option 
of the Creditors, it was unjustthey should be permitted, 
while withholding it, to deal with the Debtors as they 
thought proper, until the Sureties recourse to the 
Debtors might 'be defeated in effect, although not legally 
gone ; but His Honor thought the terms of the Engage- 
ment, thoughsingular and improvident, bound him to the 
construction he had put upon it, and dismissed the Bill. 
He did not, however, give Costs, because the point, that 
at the time the Demand was made on the Sureties the 
Agreement for time made in the Warrant of Attorney 
was at an end| had not been made, either in the Answer, 
or raised by the Defendants at Law, which point he de- 
clared was the fact upon which his Judgment entirely 
rested* 
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ORD t;. NOEL. 17th Dec- 

Wily I ■ > 

This was a Petition for leave to file a Sapplemental To entitle a 
Bill in the natare of a Bill of Review. The circum- porty toJiU a 
stances of the Case are mentioned in the Judgment. Supplemental BiU 

tn the nature 0/ 

r«. «r ^ a BUI of Reviewp 

The Vicb-Chancellor :— ^^ ^ ^^^^ 

In this Case, the Plaintiff being the Purchaser at a tkat the new 
Sale by Auction of a certain Estate, conveyed by the Matter should be 
Defendant, Mr. Middieton Noel, toUie other Defendants, discovered after 
the Trustees, for the purposes of Sale and Payment of ^^^^cree, or at 
Debts, filed his Bill to compel a specific Performance ^^ ^-^^ f^* 
of the Contract. The Plaintiff in his Bill su^ested, ^^^^ ^^^^ ^^ 
that the Defendants pretended that the Contract ought ifOroduced into 
not to be performed because the Premises were sold in the Cause; and 
one Lot, and the Auctioneer had no authority for that the Matter 
purpose; and the Bill charged that the Auctioneer *^^»otonfy 
had Ml authority to seU in one Lot; and that aH the ^J^' ^"^'l 
Defendants, until the filing of the BiU, treated the Con- J^'JIJ^^^ 
tract aa a valid and subsisting Contract; and the BiU in point off act^ 
set forth, amongst other things^ a Letter from the De- would clearfy en- 
fendant, Mr. M. Noel, to the Plaintiff, reqaesting, as. a ^^ i^ Plaint^ 
matter oi fevour and kindness, that the Plaintiff would ^^ ^ Decree, or 
givenptheContmct. would raise a 

^ '^ questum of so 

much nicety and 

The Defendant, Mr. jSf. Noel, in his Answer, insisted dificulty, as to 

that the Contract ought not to be performed,, because . be a fit subfect of 
the Sale vras advertised to be made in ten Lots, and J^tdgment in a 
was actuaUy made ip one Lot, without any previous ^^"'** 
notice to that effect, and when no person was present, 
except the Plaintiff, who was able or willing to bid fi>r 
the same in one Lot: and he also insisted that the 
Auctioneer had not authority to seU in one Lot. 
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i8si. It is unnecessary to refer farther to the Answers of 

the Defendants, the Trustees, than that they expressed 
themselves ready to act as the Court should direct. 



Ord 
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At the hearing of the Cause on the 8th March i8ft0, a 
doubt occurred, whether Messrs. Couits and Co. had not 
such an interest in the question as made them necessary 
Parties to the Suit ; and the Cause stood over with a 
view to inquiry upon that head. It was afterwards stated 
to the Court, as a fact admitted by both Parties, that 
Messrs; Couth and Co. had released their interest in the 
Estate. And the Cause was finally.heard on the 6th and 
7 th Dec. 1820. 

It appeared by the evidence, on the part of the Plain- 
tiff that tbe Sale was advertised to be made in ten Lots. 
That on the morning of the Sale, Sir Gerard Noel, the 
Father of Mr. M. Noel, appeared at the place of Sale, 
and publicly forbad the same ; insisting that the Trustees, 
under whom the Auctioneer acted, had no right of Sale. 

That the Auctioneer afterwards attempted a Sale by 
Lots, according to the Advertisment, but could find no 
Bidders, and therefore determined, in concurrence with 
the Clerk of the Solicitor to the Trustees, to put it up for 
Sale in one Lot^and that the Plaintiff was the only Bidder. 
And this Clerk to the Solicitor stated in his evidence, 
as the reason foV his concurring in this Sale, under these 
circumstances, that the Trustees were extremely desirous 
of realizing the Property for the benefit of the Creditors, 
vrithout loss of time, and even at a sacrifice. I was of 
opinion that there was so much improvidence on the 
part of the Agents of the Trustees^ in proceeding to a 
Sale under the circumstances stated, that this Court 
would not lend its assistance to the performance of the 
Contract, to the prejudice of Mr. M, Noel, the cestui que 
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TniBt/^ho was entitled to the fturplua produce of the 1821. 

Sale, after the Creditors were paid; and I dismissed the 

Bill. 



Ord 

V,' 

The present proceeding is a Petition on the part of Nobl, 
the PlaintifT, that he may be at liberty to file a Supple- 
mental Bill, in the nature of a Bill of Review, in order 
to bring before the Court new matter, which, he insists, 
would have entitled him to a Decree, according to tlie 
prayer of the Bill, if it had made part of the Cause at^ 
the original hearing. 

The new matter consists of certain Deeds, to which 
Mr. JW . Noelf and the Trustees, and other Persons, wei*e 
Parties. And it may be stated, as the materiid effect 
of those Deeds, that being made for general purposes, 
they refer to the Sale to the Plaintiff, and treat it as a 
valid and subsisting Contract. 

The Petition alleges, and the Affidavits of the Plain- 
tiff, his Solicitor and Agent, support that allegation, 
that they respectively were ignorant of the contents of 
those Deeds until after the Cause was first called on tp 
be heard. 

I presume, though it does not distinctly appear, that 
they became acquainted with the particular nature of 
those Deeds in the interval between the first and second 
time of the Cause being called on. 

The Petition, supported by the Affidavit of the 
Plaintiff, as to his belief, alleges, that at the respective 
times. of the execution of these Deeds Mr. M. Noel 
was informed of all or most of the circumstances 
attending the Sale in question. And the Petition insists, 
that Mr. M. Noel, having thus dealt with this Contract 
in the Deeds referred to, with a knowledge of the'cir-* 
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1821. cumstances of the Sale, is not at liberty to dispute the 

Plaintiflf 's claim to a specific Performance ; and the 
Petition therefore prays that the Plaintiflf may be at 

^^' liberty to file a Supplemental Bill, in the nature of 

a Bill of Review, to introduce those new facts. It is to 
be observed; that neither the Petition nor the Affidavit 
affirm that Mr. M. NoeFs knowledge of the circum- 
stances of the Sale, at the respective times when it 
appears that these Deeds were executed, is a new 
discovery. 

The only new discovered fact is the existence of the 
Deeds. 

In order to entitle a Party to file a Supplemental Bill 
in the nature of a Bill of Review, it is necessary that 
the new matter should be discovered after the Decree, 
or at least after the time when it could have been intro- 
duced into' the Cause. Because a Party is not to be 
permitted to amend his Case after the hearing, in respect 
of matter which was before in his power. 

If this Plaintiff* had applied afler he had discovered 
the contents of these Deeds, and before the Cause was 
finally heard, to have the benefit of this discovery at the 
hearing, I think the Court would have then found the 
means to render him that Justice. 

It is probable that neither he nor his advisers at that 
time entertained the same sense of the importance of 
these Deeds ; but I will not in this . Case press this 
point to the extent of stating that the present Applica- 
tion is therefore too late. 

It is not enough that the Matter should be tjew; it 
must also be material. 
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The seuMwhichis to be given liere to the word mate- iBst. 

rial is of the highest importance ; and the true Rule is, * 

1 think, to be collected from the Case of Norm f . Le ^*'* 

The new Matter must be such as if unanswered in 
point of fact would either clearly entitle the Plaintiff 
to a Decree, or would raise a Case of so much nicety 
and difficulty, as to be a fit subject of Judgment in a 
Cause. 

The new Matter here is, that Mr. Noel has in his deal- 'i 

ings and deeds between him and his Trustees and other 
Persons, treated the Contract with the Plaintiff as valid 
and subsisting. At first sight it is not obvious how it 
is to be considered that these dealings and deeds, to 
which the Plaintiff was neither party nor privy, can give 
the Plaintiff a Title against Mr. M. Noel. 

I apprehend, however, that the Argument of the Plains 
tiff is to this effect : that Mr. M. Noel has by his dealings 
and deeds with his TVustees given them a right to insist 
that the Contract with the Plaintiff shall be performed. 
That the Trustees have an Interest in the performance of 
this Contract, because they are subject, to an Action at 
Law for the non-performance of it ; and inasmuch as the 
Trustees have both a right and interest in the perform- 
ance of this Contract, therefore Mr. M. Noel cannot 
resist the Plaintifi^s Claim to the performance of it, 
^though the Plaintiff has, personally, no Title to that per* 
formance — I cannot follow this reasoning — If the Tru». 
tees have both right and interest to compel the perform* 
ance of this Contract by Mr. M. Noel, they must judge 
for themselves whether they will assert that right* 

{a) 3 Alk. 26. 

K 2 
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1 8fl r. They are Parties to this Suit, and in their Answers assert 
"* ** no such rights and it cannot be permitted to'the PlaiH-* 
^*^ tiff to raise this question for them. 



NoxL. 



It is said that Messrs. Coutt9 and Co. the other Parties 
to these Deeds, also acquired an Interest in the Plain- 
tiff's Contract, which entitled them to insist upon' its 
performance : I answer, first/ 1 must take it for granted 
that whatever Interest these Deeds gave to Messrs. 
Coutts and Co. they have since released it ; because both 
Plaintiff and Defendant have admitted that they were 
noy no necessary Parties to this Suit. If they had not 
released the Interest in the Contract which these Deeds 
may be supposed to have given to them, and had been 
Parties to the Suit^ and had not insisted upon fliat In- 
terest, could the Plaintiff have raised the question ftnr 
• them i Suppose they had been Parties to the Suit, and 
had thought it for their advantage not only to waie any 
right which they had to insist upon the Contract^ but 
to join with Mr. M. Noel in his resistance to the Con- 
tract, could the Plaintiff have raised the qnestion againAt 
them The more it is examined, the more it will be 
found that these newly-discovered deeds and dealing 
with third Persons, in which Ihe Plaintiff was neither 
Party nor Privy, cannot be material to the PlUntiff^s 
Case^ and cannot affect the Decree. 

I am therefore bound to dismiss this Petition ; and 
I must dismiss it with Costs. 
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NEWDIOATE and another v. HELPS. 17^0^. 



iHIS was a Bill, calling upon the Court to compel a jj^^ tocom" 
Rector to resign his living in favour of one of the pel a Rector to 
Kaintiffs, in pursuance of a Covenant to that etfect, resign in favor 
which the Rector entered into upon being presented, tf another j in 

The Patron joined as Plaintiff in the Suit. pursuance of 

Covenant for 
•M ,r ^ that purpose. 

The Vice-chancellor:- entered into when 

This is a Case of the first impression. In matters of the Rector teas 
real Property, or Property which partakes of realty, presented, xoiU 
this Court exercises its authortiy to put a Purchaser in *">/ He. 
the actual possession of the subject of &is Purchase, 
considering that damages for the non-perfbrmmce of 
the Contract, which are all that the Law can gjve^ 
fire not always an adequate Compensation. It is 
argued, that the present Case is within th^t principle. 

The Right of Presentation to a Living is mere matter 
of Property, but the actual possession of a Living is not 
a mere matter of Property, but depends upon the dis- 
eietion of the Ordinary. 

The Ordinary has an important duty to exercise, first 
in the acceptance of a proffered Resignation, and next 
in the acceptance of a new Presentee.. 

OVer the Oi'diilary, this Court has no Jurisdiction ; nor 
'faa:^ Aris Court the power to ehter into those considera- 
tions which may iiUy induce Iht Ordinary lo refuse the 
Surrender of the Defendant, of the titirentation of the 
Plaintiff. 



^34 



i8dl. 



nxwdioatx 
Helps. 
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For these reasons the Court has no means of securii^ 
to the Plaintiff the possession of the Living, and no 
means of determining his fitness for that possession. 

I am of opinion^ therefore, that' a Court of Equity 
ought not in any manner to interfere in the execution of 
such a Contract, and that the Parties must be left to 
seek in a Court of Law such redress as they may. be 
entitled to- 



I give no opinion whether in this Case. there be a legal 
remedy. 



iSii. 
i8th Dec. 

Where an 
Eitate ii tkvUtd 
in Trust for two 
Daughtertfor 
life, wUh Re- 
maindert in each 
Moietj/for their 
Children at 
Tkoenty-one, 
and a Power of 
Sale ii gvoen to 
the Truttees, the 
Tower of Sak 
subsists f though 
one Daughter is 
dead, and her 
Children have at* 
tasned Twenty* 
nnsm 



TROWER V. KNIOHTLEY. 

iHIS was a Bill for the specific Performance of 
ft Contract for Sale. The Master having reported in 
favour of the Title, the Defendant took Exceptions to 
his Report The Sale was made to the Defendant by 
Trustees, under a Power to sell in a Will. The Estate 
in question was devised to the Trustees in Fee, in Trust 
as to one Moiety for the Devisor's Daughter A. for Life, 
with Rcanainder for her Children at twenty-one; and in 
Trust, as to the other Moiety, for his Daughter J3. for 
Life, with Remainder for her Children at twenty-one. 
The Power to sell was given to the Trustees for the time 
being, during the continuance of the Trust. 

The Daughter A. was dead, and her Children had 
attained twenty-one; they were all desirous that the 
Sale should be effected, but the. Purchaser, Sir Charles 
Kfdghtky, insisted that the Power of Sale was gone, 
Wd that the infant Children of JB. would not be bound 
by it. 
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The Vice-Chancellor held, that the Trust, as to one 
Moiety, necessarily continued until the Children of B, 
attained twenty-one, for all purposes ; and that if the 
Children of A. could call for a present Conveyance of 
their Moiety, it would have the eflfect of depriving B. 
and her Children of the Benefit of the Power of Sale, 
and also of the Leasing Power given to the Trustee ; for 
that an undivided Moiety could not advantageously be 
sold or leased; and that the Testator must have meant 
to continue those Powers of Ownership to the Trustees 
until there were Owners competent to deal with the 
whole Estate. 
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VICE-CHANCELLOR, 



JONES V. BROMLEY. . ^»^'- , 

1 4U1 November. 

MaNDALL JONES, by his WUl, dated the 2d j Testator 
August 1816, after giviog to his Wife> Martha Janes, having devised 
one of the Defendants, all his Household Goods and his property in 
Furniture, Plate, Linen, and China, for her own use, trust for his wife 
bequeathed unto the Defendants, J. Bromley, J. Wil. ^^ "^J^: 
Uams, and R. Pearce, (whom he made his Executors,) ^^ ^^ should 
their executors, and administrators, all the Residue of his n^^iler directive 
Estate and Effects, (consisting of Money in the Funds, nor indirectly, 
and other Personal Property,) in Trust, after payment keep or have any 
of his Debts, to permit and suflTer his Wife, Martha concern or in- 
Jones, to receive and take the Interest, Dividehds, and ^"^^J/J?*^! 
Profits, of his Funded and other Property, during her ^^^ii^^^ House 
natural Life, if she should so long continue a Widow, or any other 

kind of business ; 
Heldf thai the keeping and taking care of a Public House belong- 
ing to other Persons^ as their Servant, and at regular wages^ and t'n 
the Prqfits or Emoluments of which she had no interest, was not such a 
Breach of the Condition as to create a forfeiture. 
L 
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and should, daring that time, neither directly nor indi- 
rectly keep, or have any concern or interest in a Public 
or Licensed Victualling House, or any other kind of 
Business ; and after the Decease of his Wife, or Inter- 
marriage, or her entering into or keeping, or having any 
concern or interest whatsoever, either directly or indi- 
rectly, in any Public or Victualling House, or other 
Business, or any of those events, upon Trust, to sell the 
Trust Property^ and after payment of certain L^cies, 
to divide the Residue among all the Testator's next of 
Kin, except John Jones the younger, to whom he had 
given a Legacy. 

The Testator died in May, 1818, leaving his Widow, 
Martha Jones, him surviving. 



The Bill filed by the Legatees, and next of Kin of the 
Testator, against his Widow and Executors, among other 
things, stated, that since the Death of the Testator, his 
Widow, Martha Jones, had become or been concerned 
and interested in a Public or Licensed Victualling 
House; and that from the month of September 1818, 
after the Testator's decease, until the month of June 
i8ig, had kept the Public or Licensed Victualling 
House, called the Roman Eagle, at Deptford, and in- 
sisted that thereupon the said Trust property, after 
payment of the several Legacies, became divisible be- 
tween the Plaintiffs, John Jones the elder, and Edward 
Jones, as the Brothers and next of Kin of the said 
Testator. The Prayer of the Bill was for the usual 
accounts of the Testator's prcqperty ; and that it might 
be declared, that i& the events which have happened, 
the Plaintiffs, John Jones the younger, John Edwards, 
and Robert Evans, were become entitled to be paid the 
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Berend Legacies givon to them respectively by the Tes- 
tator's WiU, and that the same might be decreed to be 
paid to them accordingly ; and that it might also be 
declared, that the Plaintiffs, John Jones the elder, and 
Edward Jones, as the Brothers and next of Kin of the 
Testator, were entitled sererally to their Legacies, and 
to have the Residue of the Testator's Estate paid to and 
divided between them; and that the same might be 
decreed accordingly. 
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Jokes 

V. 

Bromley. 



The Defendant, Martha Jones, by her Answer, stated, 
that the Testator carried on the Trade or Business 
of a Publican, at and for some time previous to his 
Death; but such business was chiefly managed and 
conducted by her ; and that having had such expe- 
rience in carrying on the business of a Publican, and 
being desirous of having employmeAt, she, after the 
Testator's Death, and in the Summer of 1818, applied to 
Messrs. Taylor and Co., Brewers, who are the owners 
and ProprietOTB of several Public Houses, and stated her 
desire to be employed as their Servant, in keeping open 
and taking care of any PubUc House belonging to them 
and remaining unoccupied, until they could procure a re- 
gular Tenant. That in October 181 8, Messrs. Taylor and 
Co., in consequence of that application, sent to the De- 
fendant, and informed her thai a PubUc House belong- 
ing to them, called the Roman Eagle, at Deptford, was 
then unoccupied ; and offered to pay or allow her Wages 
after the rate of One Guinea a week, to take care of and 
keep the said Public House for them, as their Servant, 
untQ they could procure a regular Tenant, which she 
agreed to do; and accordingly did, for the time 
mentioned in the Bill, but merely and only as their 
Servant, and at such Wages as aforesaid ; and that she 

h 2 
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was not paid or allowed, nor did she receive, directly or 
indirectly, any Property, Emolument/ or Income, what- 
soerer, for keeping open the said House, except the 
Wages aforesaid ; and the said Defendant demed, that 
since the Death of the said Testator she had been con- 
cerned or interested in any Public or licensed Victual* 
ling House ; and insisted, that under the circumstances, 
she could not be considered as keeping the said Public 
House, or carrying on the BusinessJ of | a [licensed 
Victualler. 

On the i6th of June, iSso, it was* ordered (by^ con- 
sent), that it be referred to the Master, tofinquire and 
state to the Court whether the Defendant, iiUiaifAa 
JoMM, was then entitled to recdve the Income of the 
Residuary Estate of the Testator, JRmdaaVofief; for 
the better discoyery whereof the Parties were to pro- 
duce before the Master, upon Oath, all Books, Papers 
and Writings, relative thereto, in their custody or power, 
and were to be examined upon Interrogatories, as the 
Master should direct (a). 

The Master haying made his Report in favour of the 
Defendant, Martha Jones, Exertions were taken to it. 

Mr. Teed, for the Plaintiffii. 

Mr. Lovat, for the Defendant, Martha Jones. 

Mr. Andrews, for the other Defendants. 

The Vicb-Chancellob:— 
In order to work a Forfeiture, the act complained of 
must be not only within the letter but within the spirit 



(a) Reg. Lib. A. 1819. foL 1658. 
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and intention of the Prohibition. In a sense this Per- 
son kept a Pablic House, but the keeping which this 
Testator must hare contemplated was a Keeping on her 
own Account, which would haye exposed to the hazards 
of business the Provision which he had made for her 
Maintenance. She did ostensibly, but not substantially 
keep this Public House. In a sense she had a concern 
or interest in this Public House, but the concern or 
interest which this Testator must have contemplated 
was a concern or interest which would have led to the 
same consequences to his Property as if she had been 
substantially the Keeper of the House — a Concern or 
Interest as a Partner. My Opinion therefore is that 
the Widow is still entitled to her Life«Interest in the 
Testator's Residuary Property, and that the exception 
must be overruled* 
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CANDLER V. CANDLER. *'^'' 

7th & 89d Jane. 

The Father of the Defendant, Iknry Candler, prao- jn Attorney 

tised as an Attorney at Tadcaster. By his Will, he kaving died ami 

gave and devised all his Real and Personal Property hequeatkedaUkU 

unto his Wife Mary Candler, her Heirs, Executors, and ^ff^f ''^, *** 

010010 ; Alt eidest 
Administrators, and died in October 1815, leaving his ,^ /orrilcsiirerf 

Wife, the Defendant Henry Candler, his eldest Son and caiuideratum of 
Heir, and several younger Children, him surviving. By t\t good-will of 

the buainets, the 
edvancement of money for carrying it ofi, and family afection^ enters 
into an agreement with his mother to amtimae the bunnesif and to aeconni 
to her for a moiety of the profiti durit^ the Minority of his yoimger 
Brothers and Sisters. This arrangement is not contrary t6 the policy of 
the St. 32G.2. €.46, «.it. 
"-3 
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an Indenture of the 25th October 1815, between the 
Defendant, Htnry Candler, of the one part, and the said 
Mary Candler of the other part, after reciting, among 
other things, that Henry Candler the Father, for many 
years previous to and up to the time of his Death, had 
exercised and carried on the profession or business of an 
Attorney, or Sohcitor and Conveyancer at Tadcaster, and 
had formed many connections^ and established a consi- 
derable business there. Henry Candler, Party thereto, 
from the love and affection which he boie towards 
his Mother and family, and in compliance with the 
wish and hope expressed by his Father, and also 
under a due senseof the influence which his Mother and 
family would retain with his Father's clients and con- 
nections, agreed with the said Mary Candler that he 
would carry on the business of an Attorney and Solicitor 
and Conveyancer at Tadcaster, and would account with 
her for one moiety of the clear net profits of the business 
BO long as all or any of his younger Brothers and Sisters 
should be unmarried, and under the age of twenty-one 
years, and in consideration thereof it was agreed that 
the said Mary Candler should supply the said Henry 
Candler with money sufficient for carrying on the said 
business. Covenants were mutually made by the parties 
for effectuating such purposes. 



Mary Candler died in March i8ig, having devised 
her Property upon certain Trusts for the benefit of her 
Children, and appointed the Defendant Henry Candler 
and two other penons Executors of her Will. 



The Bill filed by the younger Children otiMary 
Candler stated to the effect aforesaid, and that at the 
time when the Defendant Henry Candler entered on the 
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said business, considerable sums of money were due 
from various persons to the Estate of his Father for busi- 
ness done by the Father in his profession of an Attorney, 
and that the Defendant was employed by Mary Candler 
to collect and get in the same; and that the Defendant 
had both prior to and subsequent to the Death of Mary 
Candler collected and got in rery considerable sums of 
Money which were due to her in such right as aforesaid, 
for business done by the Father. That there was in the 
hands of the said Defendant a considerable sum of Money 
which had been lent to him for carrying on the said 
business, in pursuance of the said Indenture, and that the 
said DefoMlant had made considerable profits by car- 
rying on the same ; and prayed that the Defendant 
might be restrained from Teceiving any part of the Per* 
sonal Estate of Henry Candler the elder, or of Mary 
Candler, and also from collecting or reoeiying any Debts 
(v sums of Money due in respect of the business carried 
on by the Defendant Henry Candler as an Attorney or 
Solicitor between the 25th of October 1815 and the 
month of June 1819 ; an account offsach Profits, and for 
a ReceiYcr. 

Mr. Wir^field for the Plaintiffs. 

Mr. Heald, and Mr. Wakefield, for the Defendants, 
cited 92 Geo. a. c.46. s. 11. 

The Vice-Chancellob: — 

It appears by the preamble to this Clause that the 
mischief which the Legislature had in view was, that 
unqualified persons, by the assistance or connivance of 
tegular Attcvnies, were enabled to act and practise as 
Attomies to the prgudice of His Majesty's subjects and 

L 4 
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1821. ^'^^ scandal of the Profession ; wheiL therefore, it is pro* 

' ^ vided, that an Attorney shall not permit or suffer hig 

Candlbr name to be in any way made use of upon the acoonnt or 
CiiNDua. for the profit of any unqualified person^ the plain purpose 
is, that he shall not by any shift or contrivance enable 
an unqualified Person to act or practise in his name. 
The Deed in question does not enable any unqualified 
Person in any manner to act or practise as an Attorney. 
It is simply a grant of a moiety of the profits made by 
the sole acting of the Attorney himself during a certain 
period, for the mixed consideration of the good will of 
the Business, the adrance of Money, and fiunily affection, 
and is neither within the mischief nor the words of the 
Statute. In the Case of Tench v. Roberts which was 
before me on Demurrer, on the i8ih May i8ig; the 
Plaintiff, who was not an Attorney, but described himself 
as a Writer, entered into an Agreement with the De- 
fendant, who was an Attorney, to become an Assistant 
to him in his Business, on condition that he recrived one 
third of the profits in lieu of Salary, but not to be con- 
sidered as a Partner; I held, that in point of law this 
was a Partnership, and that by the necessary effect of 
this Agreement, Tench, an unqualified person, was ena- 
bled to act or practise as an Attorney, and to use the 
name of Roberts upon his account, and for his profit (a) 

" This Com! doth order that it be referred to Mr. 
Courtenay, one, 8ic, to appoint a proper person to receive 
the Rents and Profits of the real Estates in the Pleadings 
of this Cause mentioned, and to collect and get in the 

(fl) The Vice-Chancellor was made before the Chancel- 
having granted an Injunction lor to dissolve it, bat without 
in the principal case, a Motion success. — l Jac. 995. 
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OQtstanding personal Estate and Effects of Henry 
Candler the elder, and Mary Candler, the Testator and 
Testatrix in the Pleadings of this Cause respectively 
named, and also to collect and get in the Debts due and 
owing for business done by the said Henry Candler the 
elder, deceased, in his life-time ; and by the Defendant 
Henry Candler, since the decease of the said Henry 
Candler the elder, 8cc. {a)'* 

Reg. Lib. A. 1820, fol. 2456. 
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(a) TENCH v. 

Hie Bin stated, that A>itfm 
was an Attorney, and that the 
Plaintiff was his Clerk, and 
that they had entered into 
the following Agreement: — 
** Mr. Gregory Roberts and 
Mr. JameM Tench agree as fol- 
lows, — ^Mr. James Tench to 
become an Assistant to Mr. 
Roberts, and to take one third 
part of the Profits of the Bu- 
nnees, by way and in lieu of 
a Salary, not to be considered 
as a Partnership. Mr. Ro* 
berts agrees to allow Mr. 
Tench the above for his Share 
as an Assistant.— Dated 20th 
June, 18 1 5." That pursuant 
to this Agreement the Plain- 
tiff was in the Service of Ro^ 
berts from the 20th June 1815, 
till the 2d January, 1817. 
The Prayer of the Bill was 
for an Account of Salary, and 
Payment thereof; and, if ne- 
cessary, for an Account of 



ROBERTS. 

Profits of the Business^ and 
for general Relief. 

To that Bill the following 
Demurrer was put in :— .This 
Defendant, by Protestation, 
&c. does demur to the whole 
of the Disoovexy and Relief 
sought by the said Bill, and 
for Cause of Demurrer to the 
whole ofthe Discovery sought 
by the said BiU, showeth that 
he ought not to be compel- 
led to discover or set forth 
any Matter or Thing which 
does or may subject him 
to any Pains, Penalties, or 
Forfeitures whatsoever; and 
therefore as the said Disco- 
very sought by the said Bill 
do^ and may by the known 
Laws of this Realm subject 
and make this Defendant li- 
ble to several Penalties, PaiBs, 
and Forfeitures, this Defend- 
ant does demur to the whole 
of sueh Discovery. And for 



1819. 
18th May. 

^ V ' 

Jn Attorn^ 
wohojbtms a Pmi' 
nerthipwpithan mi- 
qualified Person is 
wpiihin the provi' 
sums of the 22 
Geo.3.c.46.«.]i. 
An Agreement to 
short Profits conr 
stiiutesa Partner^ 
ship. 
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1819. 

16th July. 

> ^ > 

Partnership 
Articles direct a 
yearly Settlement 
on 2^th Marchf 
and if a Partner 
die his Estate is 
to share in no 
Profits subse- 
quent to the last 
yearfy Settle- 
ment. The last 
Settlement is on 
the sth Novem^ 
her^ 181 ly oTida 
Partner dies in 
February^ 1813. 
HisEstate shares 
in Profits up to 
the 5M Nw. 
1813. 



PETTYT V. JANESON. 

Upon a Partnership formed between the PlaintifTs 
Testator and the Defendant, it was i^eed by covenant 
in writing, that the Partnership account should be stated 
and settled upon every 25th March. And it was fur- 
ther agreed, that if either of the Partners should die 
during the continuance of the Partnership, which was 
for a term of Years, that his Interest in the concern 
should be regulated by the last Yearly Settlement; and 
that he should have no concern with Profit or Loss from 
that time; but his Executors should from that time 
receive Interest at five per cent, on the sum due to 



cause of Demurrer to the Re* 
lief sought and prayed for by 
the said Bill, this Defendant 
showeth that the Complainant 
has not by his said Bill made 
such a Case as entitles him 
in a Court of Equity to the 
Relief sought by the said Bill ; 
and therefore, and for other 
Errors, 5cc. 

Mr. Wakefield, in support 
of the Demurrer, referred to 
i2d Geo. a. c. 46. 8.11. 

Mr. Home and Mr. 2Vm- 
jhf contra. As between them- 
selves, this is only a mode of 
regulating the Amount of a 
Clerk's Salary. 

The Vice-Chancellor. If 
an Attorney forms a Partner- 



ship with an unqualified Per- 
son, he permits his name to 
be used upon his account and 
for his profit to the extent of 
his share of the profit. Here 
the agreement was that the 
unqualified Person sliould 
take one third share of the 
Profits, which substantially 
constituted a Partnership*; 
and the necessary and legal 
effect of this Agreement, and 
the policy of this Statute, 
cannot be escaped by the 
declaration of the Party that 
a Partnership should not be 
constituted. 

Demurrer allowed. 

• Vide Ex parto Hamper, 17 
Ves. 404. 
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himatthelastYeariySetdement. The PlainttflTs Tes- 
tator died on the 13th Febraaiy 1813, before the expira* 
tion of the Partnership Term. The Partnership ac- 
counts were for seyeral years duly settled on the 25th 
March in each year; but for many years before the 
Testator's death that practice had been discontinued, 
and the Settlements were made at uncertain periods, 
and sometimes after an interval of sixteen or eighteen 
months* 
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Pettyt 

V. 

Jakeson. 



In one instance a Settlement was made a few days 
before the expiration of a Year from the preceding Set- 
tlement. 

The last Settlement before the death of the Testator 
was made on the 5th November 1811. 

The Defendant had begun to take steps with a view 
to a further Settlement in October 1812, but the 
Plaintiff's Testator then refused to come to a Set- 
tlement- 

The question in the Cause was up to what time the 
Testator^s Estate was to share in the Profits of the 
Tmde. 

The Plaintiffs insisted that they were to share in the 
Profits up to his Death, there being no annual Settle- 
ment according to the Articles. 



The Defendant insisted that the Account of Profits 
was to cease with the last actual Settlement on the 5th 
November 1811. 
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that the Testator regarded the Trees with other iriews 
than as mere subjects of Profit^ were to be considered 
as prima facie evidence, that Trees were left standing 
for Ornament and Shelter, and more especially when 
actually connected with those objects from their situa- 
tion. 



That the Court could not act upon the subsequent 
inquiry when the Trees were decayed, or injured the ad- 
joming Timber, because Trees most eBsential lor orna- 
ment or shelter, and best entitled to the jttotection Of 
the Court, might be decayed, and might injure the Trees 
adjoining. 

His Honour referred it to the Master to inquire whether 
any and which of the Timber and other Trees so cut 
and sold, injured or impeded the growth of any othisr 
Trees adjoining thereto, which w^e of so much import- 
ance to the purposes of ornament or shelter intended by 
the Devisor, that the removal of the Timber or other 
Trees so cut and sold was essential to such purposes of 
emament or shelter. 



Reg. lib. B. 1819. foL 765-767. 
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LIMBREY V. GURR. n6ih ?u*ly. 

1 HE Testator being possessed of Land on a Lease for Granto/Land 

991 years, did some time before his death, exceedii^ voidmdergG.^. 

twelve calendar months, assign such Lease to Trustees f- 36. »*««/*«■€ 

u a resulting 
upon Trust, that they would within one Year after his ^^.^ ^^^ ^^ 

death, at the expense of his Estate, erect Almshouses Grantor during 

thereon, to be occupied and enjoyed in the manner Us Life. 

therein stated. By his Will he gave a sum of 7,000/. Where the prin^^ 

Stock upon Trust, to pay his funeral expenses, and the ^"^ Charity 

expenses of his Monument, and the building of Eight "^^^.^J^^ 

Houses on the Land in question, and the residue to be j several Cha- 

applied to the Trusts directed with respect to another riiy is good 

sum of 8,000/. He then gave a further sum of 8,000/. though connected 

Stock to Trustees, upon Trust, to pay curtain sums ^^ ^ Charity 

weekly out of the Income, to certain poor Persons, '*^'/«*^«»«»»« 

who appeared to be the same that were intended to ^^*^^ «*"»**«- 

'^ tration not of 

reside in the Almshouses; then to give a Quartern Loaf of tj^^^^ggfceofthe 

Bread to twenty other Persons weekly; then to pay the Ciar».> Where 

Giound-rent, Taxes, and all Repairs and Charges of the aresidueis given 

Almshouses: and the residue of the Income to be applied to a vaUd pur- 

upon the Trusts after mentioned, with respect to a further P^» ^ wUlfaU 

sum of 7,000/. Stock; then he gave afurthcr sum of ^ *^ ^"^ 

7,000/. Stock uppn Trust, to apply the Income in the ^^ capa^* of 

distribution of Bread in the manner dierein mentioned, being ascertained 

He appointed the same persons Governors of all these except by the ac-^ 

Charities, calling them several Charities; and these tual execution of 

Governors had the nomination of the objects of charity. ^^ purpon. 

He directed that a Clerk should be appointed at a 

Salary of 20/., for conducting the business of all the 

Charities, and should transact the bu9iness in a Room 
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to be built with the Almshouses, and called the Com- 
mittee Room. 

In a subsequent Testamentary Paper he made an 
Estimate of the Expenses of his Funeral and Monument, 
and the Building of the Almshouses, and calculated 
that a sum of 1,600/. would remain to be applied to the 
purpose^ of the 8,000/.; but at the same time he de- 
clared that the Residue would be wholly uncertain, not 
only in respect of the uncertain price of Stocks, but 
because he left, with respect to the prior Expenses, an 
absolute discretion in his Executors. 



The Vice-Chancellor held first, that the Trust of the 
Lease during the Life of the Testator not being declared 
in the Deed of Assignment of the. Lease resulted to the 
Chrantor, and, consequently, that the Assignment was 
Toid by the g Geo. 2, c. 30, s* 1., not being " To take 
effect in possession for the charitable use intended im- 
mediately from the making thereof.'^ 

2. That the Oift of the 7,000/. was void, except as to 
the Funeral Expenses and the Building of the Monu- 
ment, because the Almshouses could not be built ; and 
because the Grift of the Residue of the 7,000/., not- 
withstanding the calculation of the Testator in his sub- 
sequent Testamentary Paper, failed by reason of its 
uncertainly, inasmuch that by reason of the discretion 
left with the Executors it was only capable of being 
ascertained by the actual execution of the prior purpose. 

3* That the gift of the 8,000/. failed as far as it was 

to be applied for the benefit of Persons residing in 

he Almshouses, because there could be no such per- 
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KDiiB ; and also sfi to the Residue, because that was 
incapable of being ascertained except by the actual 
execution of the prior purpose. 

4. That the Gift of the 7,000/i Sto6k/ and the Gift 
of as much of the 8,000 /• as was intended for the dis^ 
tribution of Bread, did not fail^ b^g several Charities 
from the Almshouses, and not inseparably connected 
with them, either by the circumstance that the Gover- 
nors were the same Persons, holding as they did by.a dis* 
tinct appointment, or by the direction that the business 
of all the Charities should be transacted by one Clerk, 
and in the Committee Room of the Almdiouses. 
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That these purposes of the same Clerk, and the same 
Committee Room, were mere incidents collateral to the 
Charity, and not essential to it 

Reg. lib. B. 1818, fol. 2059-^063^ 



WATSON V, TOONE. 

1 HE Plaintiff was Tenant in Tail in remainder after 
the death of the Defendant, his Mother, of Lands to be 
purchased with the Residue of (ris Grandfather's Per- 
sonal Estate. 

His Father and Mother had, a few years after the 

' Gtandiather^s death, instituted a Suit, to which the 

Plaintiff, then an Infimt, was a party. Defendant, against 

the Executors for an Account of the Grandfather^s 

Estate^ The acting Executor, Mr. Toane, the Testator 

M 



l8ao. 
10th March. 

Purchase Inf 
an Executor re* 
scmded after 
20 Years by i^- 
nuanderman^Tkt 
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stances of dis^ 
guise and con* 
cealmmti 
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iS«9. <^ ^be Defimdapt TViofM^ upon his FgnipimititHi ia tiuit 



■V - ' t~' ^ 



SuiWrqNoea^tedif that wanting a ium «f Monef^pi^ 
Watsq* i^ particular Debt of tlie Oraadf^tker, ha had at a pnti- 
TfiWB. ^^^ ^°^® stated^ sold certam Canal Shares^ part of the 
Cfraodfatheir'a A99ets, at ww$ iheite mantiwed^ with 
which be debited Unifldf. It appiMuried in BmiaDee in 
this Caae, that the Debt in qoeation had not been paid 
for a year after the Sale of the Canal Shares; and thai 
the CantdSharea had be«a transferred by th^ Ezecnton 
Mr. Toam, to twa persons as Purchasers^ who at iho 
and of a year had declared themselTes to be Trastaes 
for hijn: That Mr. Toonethe Executor was the Clerk and 
Treasurer of the Canal Companies: And thai the Canal 
Shares were at the time of the alleged Sale increasing 
in Vafaie* 

The Plaintiff came of Age in 1803, and ftled his Bill 
m 1806. The alleged Sal^ took plane about 1790 ; and 
the Examination of Mr. Toone the Executor was in 1796. 
He died in 1805* 

There was Eridence that the Father of the Plaintiff, 
who was dead, was at the time acquainted with the real 
transaction, and it was therefore insisted for the Defend- 
ant Tocm that thmre was no intenliw of firau4; an4 
that the Court under snch eircumstsnoes woidd n^ 
relie?e against a Puiohaae by the Exeontor aft^ aueh 
a length of Time. 

The VioB^Csu^KGEiitoR : — 

If an Baecuito)r, ignoraal of the itule of this Court, 

openfy purchased A)s«eta of his Testalor with the fall 

approbation of the Parties then presently ifidfceiested^ the 

Court woidd not in that case press the aquitablo ruin 
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tgtiiiflC lind after Mcli « length of time. Aii ia thSl 
Ctte tile ThutsacCkm mn eoneeafed, end didguiaed' in 
a maimer which imported fiaodefeiit mtentione ; atti 
admitting the Father to have heen acquainted with the 
real cinmiMBlmieea^ faia knowledige aad appiolmtioa of 
file ttanaaetioa cannot oonckda either A& Maiber of 
tke Sen* 



Ki 



iftte. 



Wavsou 

ToevSft 



TI10 Shaves which eontiaued fvei 6f Mn Tomm^n 
Sattole werfr decMed te be mM, and the Dividends^ hom 
the Death of the Father, to be accounted' for, gi^^ 
Credit for the Price paid, and Interest. 



PARRT V. Warrington: 

The Testator by his Will gave a L^acy of 50,000/. 
to Trustees, with a Direction to Invest it with all con. 
renient speed in tUe Purchase of Land, which he limited 
to it. fbr life, with Remainder over. And he directed, 
that until the Purchase was made the Dividends on the 
50,000/., which was in the uiierim to be laid out in 
Stobk, should accumulate; 

By his Codicil he directed att his Legacies to Be paid' 
at the end of twelve months from his death. 

The Testator died the 6th April 1816. The BiU to 
carry the Trusts of the Will into execution was Aled in 
February 1818, and the Answer of the Trustees on the 
13th March 181 8. They admitted' the Receipt of the 

M 2 
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g 50,ooo7. at the end of the year from the Testator'a 

v-^-— ' death, but did not allege that they had taken any mea- 

Parkt sures for the Purchase of Land. 



Warbivgtok. 



The question now upou farther directions was, whe- 
ther the whole Interest which had accrued due from the 
end of the year after the Testator's death, or rather the 
whole Dividends, for it had been invested in Stock, 
should be added to the principal Fund for Purdiase, or 
whether the Tenant for life should take' any part of 
such Dividends? 

The case of Elmn v. Eltdn^a) was principally reUed 
upon against the Tenant for Life. 

The Vice-chancellor was of opinion, that inastnuch as 
the Trustees had not proceeded to invest the Legacy in 
the Purchase of Land witJi all convenient speed after 
the Legacy was paid, the Interests of the Tenant for 
life ought not to be prejudiced by their omission of 
their duty. That the Tenant for Life was by the in- 
tention of the Testator entitled to the Income of this 
Property as soon as with reasonable diligence the Trus- 
tees could have invested it in Land. 

That the Will had expressly provided, that until the 
Trustees, using all convenient speed, could find a Pur- 
chase, the Income should accumulate, and this was not 
therefore a Case in which a Court of Equity could con- 
sider the thing to be done at the moment when the 
Trustees were enabled to do it. The Testator had 
foreseen and provided for some interval which - must 

(a) 8 Ves. 547v 
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arise if all conyenient speed were used by the Trus. « /» 

^ . •' . loso. 
tees. The Trastees not having used convenient speed, ' y • 

the Court was now unavoidably compelled to adopt PiiaaT 

some time as the period within which, with all conve- «„ ^* 

, , i , .1.1 , m :, WAEaiNOTON. 

nient speed, the Purchase might have been effected. 
That it would be in vain to inquire into the circum- 
stances of each particular Case, in order to fix in that 
Case what the period might have been ; and some gene- 
ral Rule must be adopted to apply to all such Cases, as 
the Court had fixed twelve months for the time within 
which an Executor, with .reasonable diUgence, might' 
wind up the Affairs of a Testator. . 

That it appeared to him, having regard to the time of 
the investigation of the Title, twelve months was as 
suitable a period as any other for such a purpose ; and 
he therefore directed that the Tenant for Life should 
receive the Dividends from the end of the twelve months 
after the Trustees had received the Legacy, observing, 
that if in any such Case the Trustees were enabled to 
find a Purchase sooner, it would be open to the Tenant 
for Life to contend, that his Interest should commence 
from the time of the Conveyance. And that where 
Trustees proceeding with all diligence did not complete 
a Purchase within twelve months, it would be equally 
open to the adverse Party to contend that the Tenant 
for life should only take from the time of the Convey* 
;uice. 

See IValkerv. Shore, 19 Yes, 3^7- 
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1890. BIRCH V. BYORAVB. 

9th May. 



J tequestratian BH-I- ^y the new Incumbent against the Se(]^ttestrator, 
of Tithes during during the Vacancy, for an Account. 
avacancyis tub* 

jecttotkeJuris' fji^^ Sequestrator was the Churchwarden of the 
^tion of this p^gjj^ ^^ ^g Occupier of a large Farm in the Parish. 
If'heii him" ^^ Sequestration continued for three years, and the 
i^ an Occupier Defendant received from the Occupiers, in each year, 
he mutt aecouni a pecuniary Composition, which had shortly before his 
yorlie/SKTva/iie. death been made by the last Incumbent, with 4he 
Parishioners. 

It was insisted that this Composition was of ao in- 
adequate Talne, and in particular, that the Defendant's 
Composition was only 180/* a year, and the value of his 
Tithes was 700/. a year. The litigating Patron, who 
ultimately established his Right, gave Notice to the De* 
fendant to take the Tithes iJi Kind, and there was aa 
agreement or understanding between the Defendant and 
the other Occupiers that he should be indemnified if h^ 
were made accountable beyond the Compoaition. 

. It was objected on behalf of the Defendant, that tlie 
Court had no Jurisdiction, and that the Sequestrator 
was only to account in the Spiritual Court. 

The Vtce-Chaneelhr held, that by reason of the gene* 
ral Jurisdiction of this Court in matters of Trust, the 
Sequestrator was answerable here for a Breach of Trust; 
and referred it to the Master to inquire what would 
have been, at the time of the Appointment of the Seques* 
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tnf€ft, % fair Anftud CompoBitiott iTor tlie titb«« of 
the Pansh, to eftdme during tbe time of tbe Sequel 
tmtioa* Hie Via^ChanceUor friied principally npon 
tke eirottoteteace, tibtt Defendant had beltayed hia 
JDoQr* with tespect to hia own Tithes. 
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PRICE V. STRANGE. 

William HUMPHRIES by Ub WiS devieed hie 
real Eatate to Truateee, upon truift, to pay the Rents 
to Ua Wife during her Life, if she should so- long eon^ 
tinue hii Widow, and after her death, or sdcond Mal^ 
fu^e^ to sett the stale* The Will then proceeded thus.'*— 

^ And in case the death, or Second Marriage of my 
Md Wife slsall nM happen unl^ the yooigM of my 
ChUdren (whethef he or she, shall be liviAgatiiiy dettA, 
<sr b^m in due time afterwards) being a 8on> iiMS iMbw 
attained his Age of twenty^'^yiree years,- or being a 
Daughter, shall have attained that Age, or be married 
wiMli the consent an^ approbation of my nt&A Wife atid 
TMsteeajr or the Santfer of them, Oen wf wilt cend 
ifteaniny is, tfaM my sidd Trusieea, and th» S«frvk<M 
Of SustfvWGftheitt^ Shan i«imedialely after ttR^reeeipt 
of the Money arimg I9 Sale of my siM re«l AMtes, pay 
to and equally divide such Money amongst such of my 
said Children as shall be Aen Uvkig, and the kgtd lUpre^ 
utU^ttkm or RepretenkM^m (ffhim her or theni a$ ^kaU he 
/Am demJ, share and share alike; and in case audi death, 
OS second Marriage cX my said Wife,. sImA happen- 
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dunng the Minority of any of my said Childfeii, then 
I will and desire my «aid Trustees, or the Sttrvivors or 
Suryivor of them, to pay an equal share and proportion 
of the same Money unto such of my said Children as 
shall at thatti^e be eatftled to have or receive their, his, 
or her, share or shares of my Personal Estate agreeable 
to this my Will, in case he she or they shall be then liv- 
ing, and if dead, then to his her or their legal Representa-^ 
five or Representatives, and to place out the share and 
proportion, or shares and proportions, of such of my 
said Children as shall not by reason of their age be so 
entitled, at Interest, upoi^ Government pr some other 
good Security, for the benefit of such lastrmentiimed 
Children, and to pay pr tranfer the same to them, him, 
or her, at the same time that he she or they shall be- 
come entitled to payment or transfer of their his or bet 
share or shares of my Personal Estate/' ^ 



By the Testator's Will the shares of the Personal 
Estate were payable to the Children at twenty-three, 
or in^ the case of Daughters, upon their Marriage, with* 
such consent as afcnreasaid. 

One of the Sons became a Bankrupti and his share / 
in the produce of the Real Estates expectant upon the. 
death, or second Marriage of his Mother, w^o was still: 
living* and a Widow, was put up tp Sal^ by his Asr* 
signees, and pufchaiied by thp D^endant, 



The Bill was for* a specific performance of this Cm^ • 
tracts and the Defendant objected to the Title upon 
Ithe ground that the Children did not take a Vested, 
Jjiterest during the life of their Mpther ; and tbut if> 
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a Child died during the life of the Mother, its share jg^^^ 
in the Real Estate went to persons designed as substi- 
tutes, by the term '' Legal RepDesentatires.'' 

; Or at all events there was so much doubtin the ques« 
tion, that a Purchaser ought not to be compelled to take 
the Tide. 

The Cases reUed on were Evans v. Charles {a), where, if 
A. died in the life-time of the Testatrix, the Legacy was 
to be paid '' to his Personal Representatives." And the 
Court of Exchequer held that his Administmtor took 
beneficially. 

And Bridge v. Abbott (b), where, if A. died in the 
life-time of the Testatrix the Legacy was given '' to hia 
Legal Representatives ;" and Lord Ahanley held that the 
next of Kin were entitled. 

The Vice-Chancelloe : — 
It is difficult to yield assent to Evans v. Charles, that 
the Personal Representative took beneficially. It might 
have been better to have held that the Personal Repre- 
sentative was to take it upon trust., to administer it as a 
pdrt of the Testator'sEstate. Perhaps the same concln- 
flion would have been best also in Bridge v. Abbott ; but 
that decision is 1^98 ol^ectipnable than Evans v. Charles^ 
the ne^t of Ifon, in a sense, l^aUy represent a person- 
as to his Personal Estate. In the Statute of Distri-i 
butions (c), the term " Legal Representatives," means 
Descendants, and not next of Kin; as for example, 

(a) 1 Anstr. 128. (c) 32 & 23 Ch. 2. c. 10. 8.6, 

<i) 3Bro. 924. 
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i9i6. a SOB of an iatestate ig dead, lemng a VMtm and 
^■ " ^ ^' ' Child. 
Faica 

Sraj^MB^ The Widow takes nothing, and the Child the whole 

of its Father's share ; yet tiie Widow, though not strictly 
one of the next Kin, is in die same sense as the Chfld 
a legal Representatire of the Personal Estate of the 
Father. I do not collect whether Lord Alvanl^, in 
Bridge ▼• Abbott, adrerted to the case of a Widow, and 
would hare included her in his sense of legd Represen* 
tatives* 

Neither Charles v. Evans, nor Bridge v. Abbott, strict^ 
apply to the principal Case. In both, the question was, 
trho was intended to be substituted by the Testator in 
die erent of the death of the Legatee in his Life; whcr 
was to take at the death of the Testator. Here there is 
no doubt who is to take at the death of the Testator; 
the Children living at his death, or bom in due time 
afterwards. But the quesfaon is, whether the inte- 
rest of the undoubted Legatees vests at the death of die 
Testator, or upon i^taining twenty*three, or Marriage, if 
a DaughteTi with consent; or upon Ihe second Marriage, 
or death of tha Widow. 

The Defendant's objectnm is, that ll^e interest of the 
Bioikitipt, who has atudned twenly-thiee, is stSl in coo* 
tingency until Hie second Maniage, or death, of hia 
Mother. 

Is Boons V. Charks, and Bri^e t. Abbott, the word 
''Representatives" clearly meant Substitutes; and the 
question waSi who were the Substitutes intended ; bat 
the fingle quiestion here is, whether the.^ord '^ Repi]^ 
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MfcitatHres^ ifi a tend of subBtitutkui or of limitatioii, i8<20« 

etpr^mng the quantity <rf interact iatended for the '^ • ^ 

l4fi[ate€* fhfttCK 

It IB a sovnd rule <tf constractioA to understaod words 
in their ordinary seneei, unkss controlled by a dt£brent 
faatention appearing upon the whole Instrument The 
ordinary sense of Ic^ Representatives, is Executors or 
Administrators; and reading the v^rds in that sense, in 
the first passage^ makes it equivalent to a direction to 
pegr the Produce of the Estate at the death of the 
Widow to the Children, their Executors or Admini- 
sfefalKMrs; or« in^other words, gives a vested interest to 
theChiidiea; and the question is» whether this ordinary 
sense is controlled by a diflsrent intention appearing 
upon the whole lastrumaat. 

This first passage applies tb the ease of all the chil* 
dim ha(ving attawed twenty-thiee, or being Daughters, 
having married with consenl^ in which case an imme- 
diate division of the whole property is to take plaee. 

The jsezt passi^ supposes the case of Children who 
have not ajfctained twenty-three^ or being Daughters, 
ba»ve nqt spuiried with consent; and it provides that the 
shans of ib^ Children who ar9 entitled to or have re- 
oeinil the^r iwopprtioMof the Personal Estate, by which 
is meant those who have attained twenty-three, or being 
Daughters, have married with consent, shall be paid to 
them if then Uving; and if dead, then to his, her, or their 
l^gd Representative or Representatives. 

This raises a question whether the Representatives of 
a«y dm^Md ChiU are to take, unless such Child had 
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attained twenty-three, or being a Daughter, had married 
with consent; but it is not necessary to discuss that 
question in this Case, for the Bankrupt has attained 
twenty-three. To his legal Representatives his propoi^ 
tion is payable; and understanding the words in the 
sense of Executors and Administrators^ then^ as in.the 
first passage, it is during the Life of his Mother, a Tested 
interest in him. 



Then follows a direction to place out the shares of 
Children, who by reason of their age are not entitled 
to receive them; and it is to be observed, that this 
direction is in terms which give a present vested in- 
terest to such Children not depending in contingency, 
until they attain twenty-three ; or being daughters, axe 
married with consent. Upon the whole, therefore, aeiog 
the words '' Legal Representatives'' in their ordinary 
sense, a vested interest is given to these Children, at 
least on their attaining twenty-three ; or being Daugh- 
ters, on their marriage with consent ; and I find nothing 
in the Will to control this sense, and this intention to 
give a vested interest to Children attaining twenty- 
three, or being married with consent, is much more 
consistent with common prudence than an intention 
which would leave the Children, whatever their ages 
might be, or the wants of their families, or the neces- 
sities of their situation, wholly without certain provision' 
during the life of their Mother* 

The stlrong inclination of my opinion therefore is, that 
the Plaintiffs, the Assignees of the Bankrupt, can make 
agoodTitieto his Share. But having r^ard to the 
proposition, that a Purchaser is not bound to take a 
doubtful Titled without undertaking to determine pte* 
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oisely the liodit and extent of that rale, I am of opmion 
that this case is, within the sense of that proposition, a 
doubtful Title. 

In attempting to lay down a rule upon this sulgect, 
I should say that a Purchaser is not to take a property 
which he can only acquire in possession by litigation 
and judicial decision; and 

That the Trustees here could never be advised, after the 
case of Bridge v. Abbott, to divide the property in ques- 
tion without the direction of a Court ; and to compel the 
Purchaser therefore to take this Title would be to 
compel him to buy a Law Suit. 

Reg. Lib. B. i8ig. fol. 920. 
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Price 

u. 

S.TRAVGS. 



EDNEY V. JEWELL. 

1 HIS was a Bill filed in the name of one Partner 
against another, for an Account, under a Power of Attor- 
tomey, authorizing the institution of the Suit by a third 
person, which power of Attorney was stated iathe Bill, 
but no proof thereof was ofifered at the Hearing. 

Mr. D. Parker, for the Plamtiff. 

Mr. Agar, and Mr. Duckworth, for the Defendants, 
objected to the want of Proof of the Power of Attorney. 

. Tie Vice-Chancettor said it was* quite unnecessary to 
to state the Power of Attorney in the Bill, but as that 



i8si. 
November S5« 

J Power of At" 
tomey to in$tu 
tuteaSuitintke 
nameqfthePlam' 
tiff^ having been 
stated in the Bill; 
proof thereof not 
required at the 
Hearing, but the 
Master, before 
taking the ac 
counts, prayed to 
inquire into thai 
fact. 



* ,,— _ 

JlWBU.. 
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gtetement had be^ made, he woidd direct ihef Metskt^W 
inqmre, whether the persons who had instituted this'' 
Suit were at the time of the institution thereof and 
stiUwere, authorized to prosecute the same in the name 
of the Plaintiff; and in case tfaejF wens so antfacvized; then 
the Ma9ter was t^ proceed to take the usvid Accowitti. 

lleg. Lib. A. i8ai« fol. 783;. 
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TAUNTON V. PEPLER, 

1 HE Bill was filed by the next of Kia, against 
the Defendant, as Administrator of the Intestate, for an 
Account. 



The Defendant pleaded a Rdease. 

Mr. PhiOimort objected to the Plea of the Release; 
first, because it was founded only on the Receipts of the 
Administrator, as they then stood ; and, secondly, because 
the Release was only said to be *' sealed and delivered,'' 
without ako saying '' signed ** ; and cvted Blackstone (a); 
who save a< Deed must be signed as wdH as sealed and 
dblivered, 

Mr. Kae, contra. 

The Vice-Chancbllor : — 
The Release states that the Administrator had received 
all the Property belonging to the Intestate;, I cannot 

(a) Blackstone's Com. 305. Deed it is shoald seal; andnoWf 
BhiduUm^^ words are*' It is m most odWMv / apptekmd, 
nyyiisite tto the iVn^ whose . «Ao«W4v» i^oAp/' 
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thcteRNre' assume thai he has ratenred anything since. 
The r« is no authority for saying that a Release to be 
^Bfeotaial, must be signed as wdl as sealed and deUvered. 
Tk» Plea must be allowed. 
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96th May. 



Between the Right honourable AUGUSTA POULETT 

commonly called Lady AUGUSTA POULETT, '*!'^^'^ 
Spinster, an Infant, by the Honourable GEORGE J^^rTSo 2wl<«i 
POULETT her Brother and next Friend} and ^ fj t^e purpote 
Htmourable VERB POULETT, and EDMUND o/raitingaSum 

BASTARD, Esquire, Plaintiffs. ofMm^/or the 

tani MaintauHeeand 

The Right honourable JOHN EARL POULETT, , EdMotum of the 

Defendant *r«"-?*^ 

of Af m iuch 

ihares and pro* 

1 HIS Cause came oa to be heard upon Bill tuad Au* portums^Mdtuck 

swer, for the purpose of obtahung the opinion of the fnannerandform. 

Court upon the constructioo of certain Deeds. ^ ^ Mouid du 

^ rectf and m die- 

fauU of any direction, to he applied for the benefit of inch CkiUren equalfyt 

the same to be paid to or for them reepectivefy until their respective por* 

tUme, proudedfor them out of other pKoperiy, shouU bt payable and paid. 

A,by hii WiU appobUedaceriaittposHionfor the Fhfntiff, to be vested 

in her at the age of Twenty^one Years, or on Marriage, and Erected 

that a certain part of the Interest and Dividends thereof shoM beappUed 

tcmards her maintenance and edvcationt but did not rnake any appointment ^ 

or give any directions relative to the sum of money raiseablefor thatpw 

pose under the said term. Held, upon the canstrueHon of the Settle* 

mento, that the Plaiutijy was entitled to have her share of the Money 

provided by the term, raised for her benefit, until the. period when her 

portion should become payable ; that it is not improbable that it should be the 

fnldUtan of Parents tp provide a larger fund for the edufiation of Children 

than the mere Income of their future portions — the portions of younger 

children of great families being seldom large, although they have uni* 

v€rsaUythe same expensive Education as the eldest ChUd* 
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POUIETT 
POULETT. 



Tlie Bill, filed on the 26tli July 1820, stated that, bjr 
an Indenture of the 2«d July 1 782, made between Vere 
late Earl Poulett, since deceased, of the first part; John 
late Earl Poulett, then John Viscount Hinton, of the 
second part ; Sir George Pocock, and Sophia Countess 
Poulett, then Sophia Pocock, spinster, of the third part ; 
J. P. Bastard and G. Byng of the fourth part; (being 
the Articles made on the Marriage of the said John late 
Ealrl Poulett, abd the said Sophia Countess Poulett), the 
said Vere Earl Poulett and John late Earl Poulett cove* 
nanted to settle the Manor and Lordships of Hinton 
Scant George, and divers other Manors and Lordships, 
Lands and Hereditaments'th^rein mentioned, and situate 
in the counties of Somerset, Devon and Dorset, after the 
determination of certain Estates (since determined) to 
the use of the Trustees, their Exet^utors' and Adminis- 
trators, for a term of 300 years, to be computed from the 
day next before the day of the decease of the Survivor 
of the said Vere Earl Poulett, and John late Earl Poulett, 
upon certain Trusts, and after* the expiration or sooner 
determination of the said term, and subject thereto, to 
the use of the first and other Sons of the said John late 
Earl Poulett, and the said Sophia Countess Poulett in 
tail-male, with divers Remainders over. 



The Trusts of the said term of 300 years were thereby 
declared to be for raising Money for the Maintenance 
and Education of the younger Children of the said 
Marriage, that is to say, if there should be but one such 
Child, besides an eldest or only Son, the yearly sum of 
200/. for the Maintenance and Education of such 
Child ; and if there should be two such Children, the 
sum of 400/. ; and if three such Children, the sum of 
600L, for the like purpose , and if there should be four 
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or more such Children, then the Sum of looo/. for the 
Maintenance and Education of such four or more Chil- 
ren, the same yearly Sums in any of the cases last 
mentioned, if there should be two or more such Children^ 
to be paid and applied in such parts, shares^ and pro- 
portions, and in such sort, manner, and form, as the 
said John late Earl Poulett should, in manner 
therein mentioned, direct and appoint; and in default of 
any such Direction and Appointment, in Trust, to pay 
and apply the same to or for the benefit of such; Child- 
ren, except an eldest or only Son, equally ; the same to 
be payable to or for them respectively until their respec- 
tive Portion or Portions thereafter agreed to be pro- 
vided for them respectively should be payable and paid: 
And upon further Trust, to permit the Persons for the 
time being entitled under the limitations to be con- 
tained in the Settlement, to be made in pursuance of the 
said Articles, to the immediate Reversion or Remainder of 
the Premises contained in the said Term, to receiye the 
Rents, Issues, and Profits thereof, over and above so 
much as should, from time to time be paid and applied ^ 
for the Maintenance and Education of such younger 
Children. ^ 
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And by the same Indenture the said Sir George 
Pocock covenanted to secuind by Bond the payment of 
ao,ooo/. ; and until the payment thereof, the yearly 
Sum of 1000/. to the said J. P. Bastard, dixid G. Byng, 
their Executors or Administrators : And it was agreed, 
that in the intended SetUement it should be declared 
that such Trustees should stand possessed thereof, 
subject to the Life Interests of certain Persons since 
deceased; and, subject to certain contingences since 
determined, in Trust, to pay the Interest thereof to the 

JN 
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first Son of the Bodies of the sftid John Earl Pouieit, 
and Sophia Counted Poulett, until he shoutd attain the 
age of twenty-one years, or die under that age, without 
leaying Issue Male; and if such Son should attain the 
age of twenty-one years, thefi upon Trust to convey and 
assign the said Annuity, or yearly Sum of 1,000 f. to 
such first Son, his Exectilors, Admiiustratdrs^ or As** 
signs. 



And the said Sir George Pocoek thereby furtiier core'- 
nanted to secure by another Bond the payment of a further 
Sum of 20,000/,, and until the paym^dt thereof the 
yearly Sum of iflOoL to the said J. P. Bastard, and 
O. Byng, their Executors or Administrators ; and it was 
declared and agreed, that the said second Annuity or 
yeaily Sum of 1,000/. should, except as to such parts 
thereof as might fell in before, in the events therein 
mentioned, commence from the time of the decease of 
the longer liver of the said Sir George Poooek, and his 
three Sisters therein named (all of whom died in die 
lifb-time of the said John late Eail PouUtt) ; and that in 
tte intended Settlement there should be inserted a 
clause, declaring that the last-mentioned yearly Sum 
of 1,000/. should continue payable until the said Sir 
George Pocoek should pay, or secure to be paid, unto 
the Trustees thereof, their Elxecutors or Administrators, 
the further sum of 520,000/.; and also a dedaration 
that such Trustees should stand possessed of the said 
second yearly Sum of 1,000/. ; and of the said Sum of 
20,000/. agreed to be paid for the Redemption thereof, 
upon Thist, to pay the same yearly Sum of l,ooo/. until 
the said Sum of 20,000/. should be paid fbr the redemp- 
tion thereof as aforesaid ; and after payment of such 
Sum of 20,000/., upon Trust, to invest the same e^ 
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Interest, upon real securities, and to pay the yearly 
Interest and Produce thereof to the said John late Earl 
P&ukit, if he should be then living, dunng Us life ; and 
after his decease, in case the said Sophia Countess 
Pouktt should survive him, in Trusty to pay the same 
unto the said Sophia Countess Poulett, during her life ; 
and after the death of the Survivor, in Trust, for aU and 
every the Child or Children of the Body of the said 
John late Earl Pouleit, aa the Body of the said Sophia 
Countess Pouktt to be begotten, (except an eldest or 
only Son), in such parts, shares, and proportions, and 
to be vested and payable at such ages, days, or times, 
and with such Remainders or Limitations over, being 
for the benefit of some or one of the said Children, 
(except an eldest or only Son) ; and upon such conditions, 
and under suclr restrictions, and in such sort, manner, 
and form, as the said John late Earl Pouktt ^ by any 
Deed or Deeds, with or without power of Revocation, or 
by his last Will and Testament in writing, or any 
Codicil thereto, to be executed and at^ted as therein 
mentioned, should direct or appoint, and in default of 
such direction and appointment, to be divided and 
paid equally between and amongst such Children. 
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The Bill further stated that the said Vere Eail Pouktt 
\ long sance dead, and that John now Earl Pouktt 
attained his Age of twenty-one years before the month 
of July 1805 ; and that by Indentures of Lease and Re^ 
lease of the asd and 23d days of July 1805, the Release 
made between the said John late Earl Poulett, and Sophia 
Countess Pouktt, of the first part; the said John now 
Earl Pouktt, then John Viscount HitUon, (the eldest 
Son of the said John late Earl Pouktt, by the said 
SopUa Countess Pouktt), of the second partj Mary 
(^ountens Dowager Pouktt, o( the third part; John 
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1821. Dunnif^and John Tyndale Wane, Esq. of the fourth 

^^ ^ ' part ; John Lord 'Rolh, and John Lord BertingdoUp of the 
PouLifiTT fifljj pg^rt , CAar&5 Marquis of Winchester, and George 
PovLETT. Pocock,JEiQq. of the sixth part; and the Plaintiflfs, Vere 
Poulett and Edmund Bastard, of the seventh part (being 
the Settlement made in pursuance of the aforesaid Mar* 
riage Articles). After reciting, among other things, that 
it had been agreed between the said John late Earl 
Poulett, and the said John now Earl Poulett, that 
certain Estates therein mentioned (comprising certain of 
the Hereditaments comprised in the aforesaid Articles) ; 
and also certain Estates agreed to be brought into 
Settlement by the said John late Earl Poulett, as 
therein mentioned, should be settled in the family 
of the said John late Earl Poulett, and so as 
that an immediate Provision should be* made thereout 
for the said John now Earl Poulett ; and that in con- 
sideration of such Provision the said John now Earl 
Poulett was desirous of assigning and making over the 
first therein and hereinbefore mentioned Annuity of 
1000/. and the principal Sum of 20,000/. to be paid for 
the Redemption thereof, to which he would be entity 
under the Trusts of the said Articles upon the death of 
the said John late Earl Poulett, upon such Trusts^ and for 
the benefit of all and every other the Child or Children of 
the said John late Earl Poulett by the said Sophia 
Countess Poulett, as by the said Articles were expressed 
and declared of and concerning the aforesaid second 
^ Annuity of 1000/., and the principal Sum of 20,000/. to 

be paid for the Redemption thereof, after the death of 
the Survivor of the said John late Earl Poulett,- and 
Sophia Countess Poulett ; the Hereditaments comprised 
in the aforesaid Articles (except certain parts therein 
mentioned), and also divers other Hereditaments situ* 
ate in the counties of Somerset and Dorset, were con* 
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Yeyed.and limited in use^ (from and after the deter- 
mination of certain prior Estates, which have since de- 
tennined, comprising a Rent-charge of 1,000 /• thereby 
limited to the said John now Earl Pouktt during the 
joint Lives of himself, the said Mary Countess.Dowager 
Pouleit, and the said John late Earl Poulett) to the 
Plaintifis Vert Poulett and Edmund Bastard, their Ex- 
ecutors, Administrators, and Assigns, for the term of 
300 years, to be computed from the decease of the said 
John late Earl Poulett, upon the Trusts therein after 
expressed, and after the determination of the said Term, 
and subject thereto, unto the said John now Earl Potc- 
/e^/, and his Issue Male, with Remainder over. 
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And it was thereby declared, that the said Term of 
300 years was limited upon the same Trusts for the 
Maintenance and Education of the Chilchren of the said 
John late Earl Poulett, by the said Sophia Countess 
Pouletf, (except an eldest or only Son),* as by the said 
Articles of the 22d of July 1 782, were expressed and de- 
clared of the Term of 300 years, thereby directed to be 
limited as afores£iid. 



And by the same Indenture the said John now Earl 
Poulett, in consideration of the Settlement thereby made, 
and of the natural love and affection whiciv he had for 
his Brothers and Sisters, covenanted with the said John 
Dunning and J, T. Warre, their Executors and Admi- 
nistrators, to assign unto such Pei-sons as the said John 
late Earl Poulett should appoint, the aforesaid first 
mentioned Annuity of 1 ,000 /., and the said principal 
sum of 20,000/. to be paid for the Redemption thereof; 
and to which he was or would be entitled under the 
Trusts of the aforesaid Articles of the 22d July 1782, 

N 3 
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upon the death of the said John late Earl PoukU, upos 
such IVusts for the benefit of all and every the Child 
or Children of the 'said John late Earl Pauktt, and 
Sophia Countess PouUtt, as in and by the aforesaid 
Articles of Agreement were expressed and declared of 
and concerning the aforesaid second Annuity or yeariy 
Sum of \,oooL, and the prmcipal Sum of ^OfiOoL to be 
paid for the Redemption thereoi^ after liie death of the 
Survivor of the said John late Earl Potihtt, and Sophia 
Countess Poulett. 



The Bis forAer stated, that by an Indenture of the 
13th March iSog, made between the said John now 
Earl Poulett, then John Viscount Hinton, of the first 
part, the said John htte Earl Poukttycf the second part, 
the said John Dunning and J. T. Warre, of the third 
part, nnd J. P. Basiapd, Esquire, and G. jB. Tyniak, 
Esquire^ of the fourth part; the said John now Eaii 
Poulett assigiied unto the said X P. Bastard and G. 
jB. Tyndale, their Executors, Administsators, and As- 
signs, the Sum of do,ooo/. to which he was under the 
aforesaid Articles entitled, subject to the life Interest 
therein of the said John late Earl Poulett, upon Trust, 
that they should immediately after the decease of the 
said John late Earl Poulett receive the seune; in Trust 
for all and every the Childr^i or Child of the said John 
late Earl Poulett, by the said Sophia Countess Poulett, 
other than and except the said John, bow Earl Poulett, 
(or the eldest or only Son for the time being) in such 
and the same or the like shares and proportions, anrf 
subject to such and the same powers of appointment by 
the said John late Earl Poulett, td be paid and payable 
to, and become vested in, such Child or Children re- 
spectively, at such and the same or the like days or 
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im»B, and with such or the like poweni^ ptofiaoes, lOai. 

restrictioos, dedarations^ and agreements, and in the ' 

sanae manner in all respects as were declared and ex- Poulbtt 

pressed by the aforeaaid Articles of the 22d day of July Pouurr. 

1 788, concerning the said other Principal Smn of 20/>ool. 

so secHved for the benefit of the younger Children of the 

said Marriage as aforesaid. 

The Bill further stated, that John late Eaii Pmdett, 
by his Will dated the 1 7th August 1 8 1 6, executed and at- 
tested in the manner required by the Articles for <he exe- 
cution (rf* the power of appointm^it thereby vested in bun^ 
aftw noticing the TVusts then subsisting of and in the 
said two annual Sums of 1,000/., and the said twosumsof 
^OfiOoL to be paid in Redemption of the same and re- 
citing, as the faet was, that he had appointed one 
eighth part of the said two Annuities of 1,000/., and of 
the said two Sums of 30,000/. to be paid for die Re- 
demption thereof respectivdy, unto Sophia Viscoun- 
tess Barnard, his eldest Daughter by the said Sophia 
Countess Pouleit ; and that he had appointed one 
fourth part of the sune two Annuities, and of the 
same two Sums ^f 30,000/. unto George PouUti, his 
second and only younger Son (then living) by his 
said Wife ; and reciting, that he had Issue by the 
said Sophia Countess Pouleit five Children, namely, 
John, now Earl Poulett, George Poulett, the said 
Sophia, Viscountess Barnard, Lady Mary Pouleit, and 
the Plaintiff, Lady Augusta Pouleit, then living ; and 
reciting, that he was desirous of directing and appoint- 
ing the remaining five eighth parts of and in the said 
Sums of 3o/)00 /. and 3o;o9o/. respectively, in Trust, for 
the said Lady Mary Pouleit, and for the said Plaintiff, 
Lady Augusta Pouleit, his only other y ounger Child- 
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ren,m equal moieties, under, the pcovisoes tfaereiaafter 
mentioned and contained, the said Testator, porsaant 
to the power' to him for that purpose given by the said 
Indenture of the 13th Maith 1809, and the said 
Indenture or Articles of the 82d of July 178$^, re- 
spectively, directed and appointed that the said un- 
appointed five eighth parts or shares of or in the said 
several sums of 20,000/. and 20,000/. and the Stocks, 
Funds and Securities, upon which the same respect- 
ively should be laid out and invested, shojold, from 
and immediately after the decease of the said Tes- 
tator go in Trust for the said Lady Mary Pouktt, and 
the said Plaintiff, in equal shares, as Tenants in conuuon, 
the share of the said Lady Maty Pouktt to be an Interest 
vested in her immediately upon the decease of the said 
Testator, and the share of the said Plaintiff to be an 
Interest vested in her on her attaining the Age of twenty- 
one years, or marrying, in case the same should happen 
after the said Testator's decease, with, clauses of 
Survivorship between the said Plaintiff and the said 
Lady Mary Pouktt, as to certain portions of the shares 
thereby appointed to them. And the said Testator 
thereby directed, that in the mean time, after his decease, 
until any portion of the Plaintiff of the said five eighth 
parts or shares of the said Annuities of 1,000/. and 
1,000/., and the said Sums of 20,000/. and 20,000/., 
to be paid for the Redemption thereof respectively 
should become payable; the sum of 300/. part of the 
Dividends, Interest and Annual Income of soch the 
said Plaintiff's expectant portion, from the day of the 
said Testator's death, should be paid to the Guardian 
(the Plaintiff, George Pouktt, thersinafter appointed) of 
the said Plaintiff,* in order that the same might be ap- 
plied by such Guardian for and towards the said Plain- 



CASES IN CHANCERY. 

tiflP'g Maintainance and Education, and the Reaidue of 
the said Interest, Dividends and Annual Income, was to 
accumulate for the benefit of the said Plaintiff, by way 
of compound Interest, and to be paid when the said 
Plaintiff should have attained a vested Interest in the 
'Funds from which it should have resulted. 

The said Sophia Countess Poulett died some time 
before the making* of the said WUl ;^and the said John 
.late Earl Poulett died the i4|bh of January 1819, without 
having revoked or altered the said Will, or the Appoint- 
ments thereby made, leaving John now Earl Poul^t, 
and his sey.eral other Children by the said Sophia 
Countess Poulett in -the said Will named, him surviving. 
The two Sums of 20,000/. had been secured to be paid 
by a Mortgage upon the Estates of the said Sir George 
Pocock, in the County of Durham ; and the Portions of 
all the younger Children, except the Plaintiff, who was 
an Infant and would not be of age until the year 182a, 
had been paid* 

John late Earl Poulett did not make any Appointment 
of the yearly Sum or Sums by the said Articles of the 
22d of July 1782, and the Indenture of the 3d July 1805, 
directed to be levied for the Maintainance and Educa- 
tion of the Child and Children of himself and the said 
Sophia Countess Poulett, besides an eldest or only Son, 
and to be paid and applied for the benefit of such Child- 
ren, if more than one, equally, and to be payable to or 
for them respectively,, until their respective Portions by 
the said Articles agreed to be provided for them should 
be payable and paid. 

The Plaintiffs being advised, that the said Testator 
having left four Children by the said Sophia Countess 
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1821. Pouleit, besides the Defendant John now Earl Pouiettf 

' "" ' his eldest Son* the yearly Sam of 850/. became^ under 

Vov LETT ^ gj^^ Trusts, raisable and payable tot the Mainteuai¥:e 

PouLSTT. <u^ Education of the Plaintiff Lady Auguiia Poulett, 

until her Portion appoint^ by the said WiU should be 

payable and paid, and prayed a Dedsion of the Court to 

that effect. 

The Defendant John Earl PomUtt, by hb Answer 
admitted the several facts alleged in the Bill« but sub- 
mitted to the Judgment of the Court, that, under the 
Trusts declared of the said Tenn of 300 years by the said 
Indentnre of the ^2d day of July 178a, the Sums thereby 
^directed to be mised for the Maintenance and Edueaticm 
of the younger Children of the said John late Eail Pou- 
htt were, according to the true construction of the said 
Trusts, to be raised and paid only until tbe said Children 
became entitled to Muntainanoe out of the Income of 
the sum of 90,ooo/. by the said Marriage Articles jmpo- 
vid^d for the Portions of such younger Childrai; and 
that the sud John late Earl Pouktt had by his Will pro- 
vided a Maintenance for the Plaintiff Lady Augusta 
Pouktt, not only out of the said Sum of ao,ooo/. but 
also out of the said further sum of 20,000/. which he, in 
manner in the said Bill mentioned, purchased from this 
Defendant for the benefit of his younger ^ Children, and 
that therefore the said plaintiff was not entitled to a dou- 
ble provision for Maintenance. 

Mr. Home, and Mr. Sugden, and Mr. Tinney, for the 
Plaintiffs. 

Mr. Bell, and Mr. Lynch, for the Defendants^ 
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Hie Vicb-Chancbllob : 
The object of all constniction is to give effect to the 
intenlioii of the Parties as it is to be collected fma 
the whole Instnmient. A particnlar expieasicm, how« 
ever clear it may be, when taken alone, may have its 
immediate meaning, quafified or even oveiruled by the 
force of other parts of the Instrament. But if a plain 
and dear expression is consistent with the sense of every 
other passage in the Instrument, then to control or 
override the obvious Intention, upon tiie ground that it 
is not a probable or pmdent Intention, would not be to 
construe an instrument, but to make a new Instrament 

In the Case of ITope v. CUfdtn (a), and the other 
eases of that dass which have followed, it is admitted 
that the presumed intention in favour of a vested In- 
terest in a Child during the life of its Parents, must 
yield to clear and consistent expression. 

This Principle is distinctly stated by Sir WilUam 
Gkant in Hawgrave y. Cartier (6). 

In the present Case, it is declared that the Mainte- 
nance provided by the Term of 300 years is to continue 
until the Portions, which are the subject of a further 
Clause in the Articles, are payable and .paid ; by which 
must be understood, until the younger Children becsme 
entitled to receive those Portions. The Plaintiff will 
not become entitled to receive her Portion until she 
attains Twenty-one or Marriage, and she therefore claims 
her Maintenance under the Terms until one of those 
events happens. It is not contended that there is in 
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(a) 6 Vcs. 499. 



(6)3Ve8. & Bea. 8a. 
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these Ai'iicles any other passage which in its terms ad-' 
mits of a different sense. But it is said that by the 
Proyisions of the Articles the younger Childr^i might 
have, and that the Plaintiff actually has, a present In- 
come for Maintenance out of her Portion, although she 
is liot yet entitled to receive it ; and that it could not 
be the intention of the Articles to make a double pro- 
vision for Maintenance ; and that a Court is therefore to 
construe the Articles as if the expression had been, not 
that 'the Maintenance under the Term is to continue 
until the Portions are payable and paid, but that the 
Maintenance under the* Term is to continue until the 
younger Children derive some Income from the Portions 
which are the subject of the further Clause in the Ar- 
ticles. If I thought it as improbable as die* argument 
supposes, that it could be the intention of these Articles 
to continue the Maintenance under the Term, after a 
younger Child derived any Income from the sum pro- 
vided for its portion, I could not from such mere im- 
probability collect an intention no where expressed, and 
which was at variance with the force of clear and con- 
sistent expressions. But I do not find that improba- 
Ulity in the expressed intention which the argument 
assumes. Why is it improbable that it could be the 
intention of Parents to provide a larger fund for the 
education of younger Children than the mere Income of 
their fllture Portions? The Portions of younger Child- 
ren of great families are seldom large ; but such younger 
Children have universally the same expensive educa- 
tion as the eldest Child of the family. It is further to 
be considered that the distribution of the 20,000/. 
amongst the younger Children was absolutely at the 
discretion of Lord Pouleti ; he might have given to a 
younger Child any share not illusory^ say 100/. The 
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%vgttment for the Defendant would necessarily exclude 
such younger Child from the possibility of any Main* 
tenance except the 5/. a year, which is the Interest of 
100/,; but where is the improbability that it might be 
the intention of these Articles to enable Lord Pouiett to 
exclude a younger Child from an equal participation in 
the Principal Sum of 20,000 /•> and yet to provide an 
adequate Maintenance for such Child. It is not how- 
ever necessaiy to push considerations of this nature any 
farther. By the clear expressed intention of the Par* 
ties to these Articles, as it is to be collected from the 
whole Instrument, the Plaintiff is entitled to Main* 
tenance from this term until the period when her Por- 
tion is payable, and the Decree must therefore be made 
accordingly. 
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HODLE V. HEALEY. 

1 N 1 777, the Defendant Heaky contracted to purchase 
from those who then represented the Interest of the 
PlaintifFthe Premises in question, which were subject to 
two Mortgages, and afterwaitls,but before 1782, he paid 
off these Mortgages, and took Assignments to himself. 

In 1782 the Vendors filed a Bill against him for a spe- 
cific performance of his Contract, and in his Answer 
he insisted that the Vendors could not make a good 
Title. On the 2 2d January 1784 an Agreement was 
entered into between the Vendors and the Defendant, 
whereby the Vendors agreed to dismiss their Bill^ and 
the Defendant engaged not to proceed against thenr 
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iSig. persoDally for the Costs of the Suit ; but it was stipulfr- 

' " ' ted» that if the Vendors should prove to be the Persons 

HoDtB entitled to the Equity of Redemption, that the Defendant 

Hk<a»y. should be allowed in his Account of Rents and Profits 

the Costs of sach Suit^ and that the Premises should 

not be redeemable without the payment of such Costa, 

as well as of the Moiiey due on the Mortgages, 

In the year 1 786, there being then about 800 L due to 
the Defendant, the Premises were put up to Sale, and 
there being bid for them only the sum of 640/. no Sale 
had* 



By Indentures of Lease and Release, bearing date the 
12 1st and 22d of September 1787, Sarah Smith, one of 
the Vendors, claiming to be entitled to a Moiety of the 
Premises, conveyed or released her Equity of Redemp- 
tion to the Defendant ; and in the Release the Agreement 
of January 1 784 was recited, and the subsequent attempt 
at Sale, when the 640/. was bid; and the Release pro* 
ceeded upon the ground that the Money due to the 
Defendant exceeded the Value of the Property. 

Elizab^h Hodk, the Sister of Sarah Smith, who claim- 
ed to be entitled to the other Moiety of the Equity of 
Redemption, and was a Party to the Agreement of 
January 1784, was at this time dead, leaving an Iniant 
Daughter, one of the Plaintiflfs, to whom her Title, if any, 
had then descended. 

In the month of June 1804, the Plaintiff, Hodle, who 

had been the Husband of Elizabeth Hodle, and was 

Father of the Plaintiff, the Daughter, and who claimed 

< an Interest as Tenant by t^e curtesy, wrote to the 
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Defendant, requesting that he would come to an Account 
for the Rents and Profits of the Mortgaged Premises, 
and the Defendant answered such Letter in the fol- 
fowing words : 

*' Mr. George Hodlet — Sir, Mr. Harrax says, the lath 
Instant you called en hite, and said you did not know 
of any Promise or Agreement you had made for your 
Daughter to sign. I always understood it was requested, 
from the Agreement made by you, your Wife Elizabeth, 
Sarah Smith, and myself, the 23d January 1784, where 
you agree to withdraw all proceedings in the Suit in 
Chancery, and ordered me to dismiss such suit. If your 
Daughter's Husband, or his Father, wants to know parti^ 
eulars more than you can tell them, if they will favour 
me with a line, I will send them, or if there is any one 
in York they would like to see the Agreement I have no 
objection. When I last saw you, your Wife and Daugh- 
ter, I thought we had fixed what was to be done after 
she was of Age ; but if her Father has any one here more 
likdy to serve her than me, 1 will advise with them, as 
it may be in my power to inform them how things really 
are here with them. 

Yorkg 15th June 1804. Signed, George Healey" 

The Bill was for a Redemption, which, as to a Moiety, 
was excluded by the Deeds of 1787, which were unim- 
peached by Evidence; and as to the other Moiety, the 
Question was, whether the Letter of 1804 prevented the 
Defendant insisting upon the length of Possession. 

The Vice-chancellor : — 
A Court of Equity acts with equitable Rights by 
analogy to the Statute of Limitations in the cases of 
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Ejectment, and holds that twenty years possession by « 
Mortgagee, under certain circumstances, is equival^it 
to twenty years adverse Possession at. Law- There is 
however, this material difference between adverse Pos- 
session at Law and the Possession of the Mortgagee ; 
adverse Possession at Law i^ inconsistent with the Title 
of the true Owner, but the Possession of the Mortgi^ee 
is consistent with the Equitable Title of the Mortgagor: 
twenty years adverse Possession ^es therefore absolute 
Title to the Possession at Law, but twenty year^ Pos- 
session of the Mortgagee does not iu itself give Title 
against the Mortgagor. If for twenty years the Mort- 
gagor has suffered the Mortgagee to hold as if he were 
*thf true Owner, without acknowledgment of the Mort-* 
gage Title, and if for twenty years the Mortgagee has 
considered himself as the true Owner^ and kept no 
Accounts as Mortgagee, a Court of Equity holds that 
this negligence of the Mortgagor shall protect the 
Mortgagee from the difficulty which, in such circum 
stances, would attenk the Mortgage Account: but if 
within the twenty years the Mortgagee has acknowledged 
the ^Mortgage Title, a Court of Equity imputes no 
negligence to the Mortgagor ; or if within the twenty 
years the Mortgagee has kept Accounts, or otherwise 
dealt with the Property as Mortgagee, a Court of 
Equity sees no such hardship in the Case of the Mort- 
gagee as ought to protect him from the Account in 
respect of the Mortgagor's negligence. The single 
Question here is, whether the Letter of the 15th June 
1804, being within twenty years of the filing of 
the Bill, is an acknowledgment of the Mortgage Title. 
It is to be observed, that the Defendant had expressly 
acknowledged the Mortgage Title by the Deeds of 1 787, 
and that at the time of writing this Letter the De- 
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fendant had no ground upon which he could allege, in 
Answer to the application made to him for the Account, 
that the Equity of Redemption was barred ; and he does 
not 80 allege. The case he makes is an express ad- 
mission that the Equity of Redemption, as to the Moiety 
of the Mother, still remained in the Daughter; and he 
claims to have this Equity of Redemption released by 
the Daughter, in consequence of some promise made 
to him by the Father and the Mother. He has made 
nothing of this alleged promise from the Father and 
the Mother; and as the Case now stands upon the 
length of Time, this Letter is a clear acknowledgment 
of the Mortgage Tide. 
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. I fully admit the Doctrine in the Cases cited (a), that 
such acknowledgment is not to be inferred from equivo- 
cal expressions; but it may be observed, that the force of 
the expressions used may in some degree depend upon 
the time when they are used. In all the Cases referred 
to, the twenty years had actually passed before the ex- 
pressions were used ; and the Question was, whether 
their effect was to revive a Right then lost to the Mort- 
gagor. The Question is very different when the Inquiry 
is, whether what passes is not an admission of a Right 
which, at the time, was clearly vested in the Mortgagor. 



(a) Whiting v. fFhite^ Coop. 
1. Reeks V. Foitktkwaite^ 



lb. 162, and Barren v. Mar* 
tiny lb. 189. 
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i8ao. ANN MARIA GREGORY Plaintiff; 

6th July. and 

^ ' CHARLES BESSELL, DANIEL SHORTMAN, and 

THOMAS CRODEN Defendants. 



advance of 300 L BeSSELL, a Victualler, being in want of a Loan 

hy Gregory, gvoes of 300Z. for five months, obtained the same of the 

her a Promissory Plaintiff^ and by way of Security Bessell drew and 

Note for that signed a Promissory Note in favour of Shortman, for 

Sum^andlnterest^ 300/. with Interest, dated 4th May 1816, and payable 

indorsedbyShort^ five months after date, which Note, as an additional 
man and Croden, , -^ /. , «, • 

as a further seen- Security, was indorsed by the Defendants, Shortman and 

rity for the Mo- Croden, and given to the Plaintiff* on the advance of the 

ney. The Note 300 Z. to Bessett. 

becomes due, is 

^Mcn^crf, and j^^ jj^^ ^^ presented when it became due, but 

Bess lib '^ - ^^^ P^^ » ^^^ Bessell being incapable to discharge it, 

able to discharge ^® agreed with the Plaintiff*, on the 26th October 1816, 

i^» agrees to to sell to her all his Household Goods, Furniture, and. 

sell to Gregory Stock in Trade, for 580/.; and it was agreed that tiie 

HoweholdGoodSf 

&c. for 580 /. and to take back the Note^ with the Interest due on 

ity in part of Pai^ment^ Possession is given to Gregory of the Household 

Goods, &c. and the Note is delrvered up to Bessell, and destroyed. After' 

wards a Comfnisdon of Bankruptcy is issued against Bessell, and there 

being an act of Bankruptcy previous to the sale of' the Household Goods, 

Sec. to Gregory, they are demanded by the Assignees, and delivered up 

to them. Gregory demands payment of the Note from the Drawer 

and Indorsees, and on refusal fles a Bill against them; an Account was 

directed of what xoas due on the Note for Principal and Interest, xoith 

the Costs of the Suit, as against Shortman and Croden, and the Bill dis' 

missed witlumt Costs, as against Bessell, the Plaintiff undertaking to 

profoe the Note under the Commission for the Benefit of Shortman and 

Croden. 
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Note of the Defendant Bessell, bo indorsed as before 
mentioned, together with the Interest .due thereon^ 
diould be taken by him in part payment of the pur- 
chase-money. The Plaintiff was accordingly put into 
possession of the Household Goods, Furniture, and 
Stock in Trade, and she deUrered up to BohU the Pro* 
missory Note for 300/. 
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On the 4th of November 1816, a Commission issued 
against Bessell, under which he was declared a Bank- 
rupt, and Assignees were chosen, who demanded of the 
Haintiff the Household Groods, Furniture, and Stock in 
Trade so sold as aforesaid to the Plaintiff, an Act of 
Bankruptcy having been committed by Bessell before 
the same were sold and delivered to the Plaintiff; and 
the Plaintiff finding the Sale to her could not be sup- 
ported, she delivered up Possesion of the Household 
Goods, 8cc. to the Assignees. 



Under these circumstances the Plaintiff applied to the 
Defendants for payment of the Note, and on their re- 
fusal filed the present Bill, the Prayer of which was, 
that the Defendants, or some or one of them, might be 
decreed to re-deliver the said Note to the Plaintiff, in the 
state in which it was immediately before the Plaintiff 
delivered the same to the Defendant Bessdl, in order 
that the Plaintiff might recover the monies thereby se- 
cured, by Action at Law, against the Defendants, Short" 
man and Croden, or one of them ; and in case the said 
Note shall have been lost or destroyed, then that an 
account may be taken of the amount of the Principal 
and Interest due to the Plaintiff upon the said Note, 
and that the Defendants might be decreed to pay to the 

o 2 
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PlaintifF what should be found due upon the taking of 
such Account. 

The Defendants, by their Answers, stated, that the 
Nofte when delivered back to Bessell was destroyed; 
that the Household Goods, &Cr exceeded the value of 
the Note ; and they submitted, that by the delivery of 
the Note to the Drawer of it, the Indorsers, who were 
mere sureties, were discharged. 

Mr. Be//, and Mr. West, for the Plaintiff. 

Mr. Grant, ctnd Mr. Whitmarsh, for the Defendants. 



The Vice-chancellor stated, that the Sureties could 
not be discharged by the fraud of the Principal, and 
that the case was the same as if the Principal had paid 
by forged Bank-notes^ or false coin. 

The Decree w«is as follows : — 

" This Court doth order and decree^ that it be referred 
to Sir John Simeon, Bart one, &C'. ixy take an account 
of what is due to the Plaintiff, for Principal and In- 
terest on the Promissory Note, in the Pleadings men* 
tioned^ dated the 4th day of May 1816, and to tax the 
Plaintiff her costs of this suit. And, by consent of the 
Plaintiff, it is ordered that the Plaintiff do go in under 
the Commission of Bankruptcy awai'ded against the 
Defendant, Charles Bessell, and prove what the said 
Master shall find due to the Plaintiff for Principal and 
Interest in respect of the said Note, and for the said 
Costs, as a Debt against the Estate of the said Charles 
Bessellf And it is ordered, that the Defendants, Danid 
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Shortman and Thomas Croden do pay to the Plaintiff 
what shall remain due to her in respect of the said 
Principal, Interest, and Costs, after deducting there- 
from what she shall receive from the Estate of the said 
Defendant, Charles Bessell, upon her proof of the said 
Defendant's Debt. And for the better taking the said 
Account lusual directions]. And this Court doth 
not think fit to give any Costs as between the Plaintiff, 
and the Defendant Charles BesselL And any of the 
Parties are to be at liberty to apply to this Court as 
there shall be occasion." 
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CUTHBEKT v. CREASY. 

1 HE Bill alleged that it was necessary for the Plain- 
tiff, in order to assert his legal Title, to proceed by 
Writ of Intrusion. On Argument of a Demurrer, ruled 
that the Court could not assume this necessity. 

That it was partly an Allegation of matter of Law, 
and did not bind the Court. That the Facts ought to 
be stated from which the necessity arose. 
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i8«i. COLLARD V. COOPER. 

3 Novemben 

Th D fenda t "^ MOTION was made for an Injunction in respect of 

hxving appeared, Waste, The Defendant had appeared^ but no Notice 

Motion for an of the Motion was served upon him. Mr. Newland 

Injunction in re- cited, Harrison Y. Cockerell (a), observing, that though 

spect of Waste, ^q^ expressly decided^ it was to be inferred from what 

wi ou no ice, ^ ii^^re said that Notice was not necessary. 
was refused, *' 

The Vice-Chancellor : — 
If where the mischief is imminent^ it might be per- 
mitted to move without Notice^ though the Defendant 
has appeared, yet in this Case Notice could not be dis-> 
pensed with, there being no apprehension of immediate 
Waste. 

Motion refused* 



i8ai. HOSTE t>. BLACKMAN. 

7th December, ^jy 
^ » ' 1 HE Testratrix in this Case, Mary Toioers Allen, had 

A, heingeniitled power to dispose of certain Lands, and Money to be laid 

to TtDo FreehM out in Land ; and in default of execution of the Power 

Houses, and haV' the same to go over. 

ing a power of 

Appointment over certain Lands, and Money to be laid out in Lands, 

the same, in default of Appointment, to go oper, by her Will devises 

** all and every her Freehold Messuages, Lands, Tenements, and Here* 

ditaments," to Trustees, for Sale. Held, thai the Two Freehold Houses 

were sufficient to satisfy the Words of the Will, and that the power of 

Appointment was not executed^ 

(a) 3 Meriv. i. 
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By her Will she devised " all and every her Freehold 
Messuages^ Lands, Tenements, and Hereditaments'' to 
Trustees, to sell, and the Produce to be considered as 
part of her personal Estate. She gave several Legacies, BtACKn an 
and bequeathed the Residue over. 

At the time of her Will, and of her Death, she had 
Two Freehold Houses. The personal Estate, and the 
Produce of the Two Freehold Houses, were insufficient 
to pay the Legacies, and the Question was, whether the 
Power was well executed ? Mr. Home and Mr. West 
contended it was not ; that the words of the Will were 
satisfied by the Two Freehold Houses that were the 
Property of the Testatrix. Mr. Bell, contra, contended 
it was well executed^ and insisted that the words '' Free- 
hold Messuages, Lands, Tenements and Hereditaments,'' 
must have meant more than the Two Freehold Houses, 
which could not be called Lands ; and strongly insisted . 
that the words used must have been meant in Execu- 
tion of her Power, and ought to be considered as aa 
execution, and in consequence, that the deficiency in 
payment of the Legacies must be made good out of the 
Land, and Money to be laid out in Land over which 
she had a power. 

The Vice-Chancellob : — 
The Two Freehold Houses will satisfy the terms 
" Messuages, Lands, Tenements, and Hereditaments;" 
and I cannot infer from her use <^ the Terms that she 
meant to execute the Power. 
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182,. STILL V. HOSTE and Others. 

7th December. 

p ' A TESTATRIX by her Will, amongst other Legacies, 

Two Daughtersf bequeathed the Sum of 100/. " unto Sophia SHU, the 
named Selina and Daughter of Peter Siill, of Russell Square!* Peter 
Mary Ann^ A. 5^7/, at the death of the Testatrix, had only two Daugh- 
bequeatheda Le- ters, one named Selina Still, and another named Mary 
gacy to Sophia, ^^^ s^ni 
Stilly daughter 

was Evidenc t ^^^^^ ^^^^ filed ^ Bill for her Legacy, considering 
ih<m that Selina herself as meant by the Legacy to Sophia StilL 

was the Person 

meant; but the ^^ ^^ proved that Peter Still had only such two 
other Daughter Daughters as before stated, and that Selina Still was 
being an Infant, the god-daughter of the Testatrix ; and the Attorney 
a reference was ^^^ made the Will, and another. Person proved beyond 

^ ^ ^ . doubt that Selina Still was the Daughter meant, and 
Master, to tff" ° 

guire who was ^^* ^^ mistake was probably owing to the Person who 
the Legatee in- copied the WiU. 
tended by the de- 
scription in the Mr. Bell, and Mr. Maddock, for the Plaintiff. 
WiU. 

Mr. Home, and Mr. West, for the Defendant. 

TheVlCE-CHANCELLOR: — 

There can be little doubt that Selina StiU is entitled 
to the Legacy ; but the other Daughter being an Infant, 
let it be referred to the Master, to inquire who was the 
Legatee intended by the description in the Will of the 
Testatrix. 

Reg. Lib. B. 1821, fol. 403, 407, 
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RATCLIFFE v. GUNSON. ^g^^ 

^*. iGthJanoaiy. 

Where a Creditor who has proved is fully paid by * " 
the Surety^ he cannot afterwards sign the Certifi- 
cate (a). 

Query. If not at the request of the Surety ? 
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SMITH V. WELUS. 

Upon a reference to Mr. Croft, the Registrar^ the 
Vice-Chancellor noted^ that where the Defendant seta 
down the Cause for Hearing, he is only bound to serve 
the Plaintiff, and that it is the duty of the Plaintiff to 
aerve the Defendants (b). 

i 
(a) Nor can a Party who parte Taybr, in re Herbert, 1 

has proved a Debt, and afler- 1 G. & J. 399. 

wards assigned it, sign the 

Certificate without the autho- (b) Clarke v. Dwrn, 5 Mad, 

ty of the Assignee* Ex- 474* 
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1821. Between EDMUND ROBINSON - - - Plaintiff, 

16th May, and 

^ / ,. J. ELIZABETH SMITH and Others - - Defendants, 
Constrticiton of 

an obscure JFUL 

George MOSTYN, late of Ashtead, in the County 
of Surrey, Esq., by his WiU, dated the 29th day of 
August 1819, devised and bequeathed as follows : — ** I give 
in Trust to my Executors, Miss Elizabeth Smith, now of 
Ashtead, and Edmund Robinson, Esquire, (the Plaintiff) 
as much Three per Cent Consols as shall bring in 500/. 
a*year, after paying every L^acy Duty, to be applied to 
the will and pleasure of Daniel Ince, Esq., that is, 500/, 
per annum; and if he has Children in Marriage, to 
apply the 500/, per annum to the use of the ddest-bom, 
and in case of his or her death, to the seeond^bom, and 
so on ; and if he shall have no Children in Marriage, te 
apply the 500/. as hereafter directed. I give to Miss 
Anne Smith, a6 much as shall bring her in 20O/. per 
annum, provided that she will sign the proper legal 
instrument, that in case she marries, that she shall give 
my Legacy to my Residuary Legatee, <^ her share in 
the House and Grounds situated at Ashtead, to her 
Sister, Miss EKzcAeth Smith ; and I give as much Con- 
sols as wiU bring in soo/, per annum to Miss lirancei 
Diana Smith, exactly on the same conditions as my 
Legacy to her Sister, Miss Anne Smith. I give to 
Nathaniel Smith, now in the East Indies, as much C(m* 
sols as will purchase aoo/. per annum after paying 
Legacy Duties. I give to George Stnith, Midshipman, 
in His Majesty's Service, being my God-son, now also 



CASES INXJHANCERT. 

in the East Indies, as much C!onBols as will purchase 
aoo/. a-year. I give to Felix Smith, his Brother, now 
also in the East Indies, and to Sarah Smith, Sister to 
tiie above, each aooL a year, after paying the Legacy 
Duty; and I give to Hester Smith, Sister to the above, 
any Prints or Books now in my possession she shall 
choose, 500 /. year, or as much Three Per Cent Consols 
as shall produce, after paying the Legacy Duty; likewise 
the 500/. a-year which may accrue from Mr. Inc^s 
Legacy, in ease he has no Children by Marriage, on hia 
death; in case he should have, then as follows: and 
I give to my Executor, Edmund Robinson, Esq. 500/. 
I give all my remaining Property of any kind to Miss 
EHxabeth Smith, under the following restrictions, the 
Interest of as much Consols as will produce soo2. per 
annum, after the Legacy Duty is paid, to her free 
pleasure ; of course she will give it, or Ashtead, to her 
Sisters, if she marries, and they marry not ; and provided 
Mr< Inee should marry^ and diould have Qiildren, she 
will give as much Consols as will produce 500/. per 
aimum to her Niece, Hester Smith, and aftierwards 
divide the remaining Property, and my Estates which 
I shall leave her by C6dicil, among the Three Brothers 
and Two Sisten, share and share alike, unless any cnia 
shall be afflicted with Vice at Prodigality, in her own 
opinion, not in that of any one else, let him or her 
not have a Shilling of what she can leave him or her* 
I should have expressed more clearly my meaning, that 
neiih» Natbamel Smith, George Smith, Felix Smith, 
Hester Smith, or Sarah Snnth, shall be entitled to any 
Legacy till they shall attain the Age of Twenty-^ve ; 
and I give my Executors authority for that purpose, 
and particularly over the Capital. Hester Smithes Legacy, 
600/. a»year to her first-born, 300/. a-year to ber 
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second-bom, and 200/. a-year to her third-bom. I ab-. 
solutely annul every former Will/' 

The Testator made a Codicil to his Will, dated the 
agth August i8ig» which was as follows:— "I, George 
Mostyn, make this Codicil to my Will, not being able 
now to adjust it in the manner I had proposed to myself. 
I give to Mn William Dance, Uncle to the Miss Smiths^ 
1,000 /• I give unto the Treasurer for the time being, 
of the British and Foreign Bible Society, formed in 
London, in the year 1804, the Sum of loo/., to be paid 
for the purposes of the Society, for which the Treasurer's 
Receipt shall be a sufficient Discharge, To Professor 
Wj/ttenback, of Berne, 200/. to be distributed in Bibles^ 
in the Cantons of Switzerland, and 100/. for himself. 
To the Philanthrophic Society 200/.; and if Miaa 
£. Sndih shall think fit, from the state of their Funds 
and Debts, &c, to give from 300/. to 500/. to the 
Lancasterian mode of education^ free for all sects, 
apply to Mr. AUen, Chemist, but not otherwise; all 
Duties on the above Legacies to be paid by Miss 
£. Smith, my Residuary Legatee ; likewise the Legacy 
Duty on 500/. to my Executor Mr. Robinson, more 
^specially as the Interest of all the Legacies not 
payable to Nathaniel Smith, George Smith, Felix 
Smith, Hester Smith, Sarah Smith, till they are respec- 
tively Twenty-five Years of Age, will merge into the 
general Residuary Property, and be disposed of as 
directed by the Will ; dated September 4th 1819. 
George Mostyn. 

The said Testator also made another Codicil to his 
Will, dated the 4th day of September 1819, and thereby 
gave and devised all his Lands, Tenements, and Here« 
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ditamentd, both Freehold and Copyhold, situate at 
Mickkham, or elsewhere in the County of Surrey, unto 
the said Elizabeth Smith,hy the description of MUzabeth 
Smith, of Ashstead aforesaid. Spinster, to hold the same 
unto the said Elizabeth Smith, her Heirs, Executors, 
Administrators, and Assigns, absolutely for ever. 

By a Third Codicil to his Will, dated the same 4th 
day of September 1819, the Testator gave and be- 
queathed certain Legacies to his servants therein 
named. 

The Testator died on the 14th October, i8ig. 
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Doubts having arisen as to the construction of the 
Will, the Plaintiff, one of the Executors, filed the present 
Bill, to have the Right of the Parties ascertained. 

On the Hearing of the Cause before the Vice^Chan^ 
tettor, on the 12th May 1820, the usual Accounts were 
directed, and the Master was directed to inquire whether 
the Testator had any Interest in the House and Goods 
situate at Asktead, in the Will mentioned ; or whether 
they were Aot the absolute^ Estate of the Defendants, 
Elizabeth Smith, Ann Sndth, and Frances Diana Smith, 
and the Master was directed to inquire what Freehold 
and Copyhold Lands the Testator was seised of at his 
death, and particularly in the County of Surrey. 

* 

The Master, by his Report, amongst other things, 

stated that the House and Goods situate at AsJistead, 

were the absolute Estate of Elizabeth Smith, Ann Smith, 

and Frances Diana Smith, and that the Testator had not 

any Interest in the same ; and he further stated, that the 
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Testator was at his death seised of an Estate in the 
Parish of Mickkkam in Surrey, partly Freehold and 
partly Copyhold ; the Freehold consisting of 8 a* 1 r. 7 p* 
and the Copyhold part consists of 26 a. and 26 v., but 
not of any other Estate, 



The Cause now came on for further Directions. 

The Point principally argued was upon the construc- 
tion of the Residuary Gift to Miss £. Smith, and as to 
the 600/. to Hester Smith, and the division menti(med 
in the Residuary Clause of the Will among the Three 
Brothers and Two Sisters. The Question being, whether 
the Will created a Trust for them, or left a discretion in 
Miss E. Smith. 



The Vick-Chancellor : — 

There is no doubt that the Residuary Legatee has an 
absolute Discretion to exclude any, and perhaps all of 
her Brothers and Sisters, from any share in this Pro* 
perty ; but the words of this Will give to the Three 
Brother? and Two Sisters a vested Interest, until divested 
by ^elusion. This Case differs nothing from an Inte* 
rest vested in the Brothers and Sisters, subject to be 
defeated by a Power of Appointment in the Residuary 
Legatee. Unless the Power of Appointment in the one 
Case, or Power of Exclusion in the other, be exercised, 
the Brothers and Sisters will take ; and the Fund must 
in the mean time be secured. 
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Sir JOHN BECKETT, Bart. - - - - Plaintiff, ^gai. 

and 36th January. 

THOMAS MICKLETHWAITE, JONATHAN LUP- "^ ' ' 

TON, and OBADIAH BROOK, - - Defendant. ^^^8V^ h 

Jiu.jr.ioB.SfD. 

By Indentureeof Lease and Release, dated the gthand *<> secure 2,500 L 
loth March 1793, between James Whitefy (deceased) "^^^^^J^^^^ 
and his Wife, of the one part, and Robert Cogkan, of '5«:tfnVv<i ATor/- 
the other part, in consideration of 2,500/. certain pre- gage by Jos. W.^ 
miaes were mortgaged to Coghan, redeemable on paying M.purchasedtke 
the 9^00/. and Interest, at a time fixed. Premises mort- 

gaged by Js.W., 

The Mortgage was not paid off at the time agreed ^ j..^ 

^V^' of Foreclosure 

against M.y and 

The Plaintiff and Henry Duncombe (since deceased) the Representa- 

haying in their hands, as Trustees, the sum of 2,500/. to '*^^' of Jos, W, 

be placed out at Interest, agreed to pay off the Mort- ^^^^^f^^^> ^^ 

^. i.in,'^,,^,ftw> Mortgages. 

gage to Coghan, upon having a Conyeyance to them by j^ ^^^ f ^ ^ 

way of Mortgage of the Lands conveyed on Mortgage to fj^^f ^ ^ase M. 

Coghan^ and as an additional security, a Conveyance by should redeem the 

one Joseph Wkitely, by way of Mortgage of an Estate Plaintiff, aful the 

to which he was entitled. Accordingly, on the 29th Premises mort- 

and 30th May 1793, the Plaintiff and Duncombe paid g^g^fhJ^'^^* 

«. ^ , :i in, J i_ 1 should be con- 

off Coghan, and a Conveyance was made by James ^^^^^^^^ ^^ 

Whitely to Beckett and Duncombe, of the Lands and fj^^^^ mortgaged 

Premises previously in Mortage to Coghan, with a by Jos. IV. to the 

representatives 

of Jos. W. But in case the representatives of Jos. W. should redeem the 

Plasntif the Premises comprised in each of the Mortgages should be con* 

veyed to them, and in case of failure by M., or the representatives of 

Jos. W. to redeem^ that to the parties should stand foreclosed as to all 

the mortgaged Premises. 
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proviso for Redemption on payment by a fixed day of 
the Principal and Interest ; and Joseph Whitely also^ by 
Indentures of Lease and Release of the same date, con^ 
veyed his Estate, by way of Mortgage, in the same 
manner James Whitely had done, for securing the said 
sum of 3,500/. and Interest. 

The 2,500/. and Interest was not paid by Jatnes or 
Joseph Whitely at the time fixed for the payment 
thereof. 



James Whitdy died, and devised his mortgaged 
Estate to his two Sons, William and James Whitely. 

On the 21st February 1811, a Commission of Bank- 
ruptcy issued against William and James Whitely , and 
the Defendants, Micklethwaite, Luptan, and Brook, 
were chosen Assignees, and the Estate mortgaged by 
James Whitely, the Father, was sold, subject to the 
Mortgage. Micklethwaite becoming the Purchaser, the 
Equity of Redemption was conveyed to him. 

In October 1814, the Plaintiff and Dt/ncomfie apphed 
to Micklethwaite to pay off the Mortgage, and he proposed 
as an additional security to give, and did on the 15^1 
October 1814, execute, to the Plaintiff and Buncombe a 
Bond, in the Penalty of 5,000/. for payment of the 
principal Sum and Interest due on the Mortgage. The 
Money secured by the Bond not being paid at the stipa«- 
lated time, the Plaintiff and Duncombe brought an Action 
against Micklethwaite, and obtained a Judgment, and 
an Estate of Micklethwaite was sold, and the produce, 
1400/., was applied in part payment of the Mortgage 
by James Whitely. 
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Mickletkwaiie xiot keeping down the Interest due on 
the Mortgage, the Plaintiff requested the Tenants of the 
Estate mor^aged by James WkUehy, the Father, to 
pay their Rents to him, and various sums wer^ received 
from the Tenants. 

Joseph Whkeley died on the 8th May 1815, and the 
Premises mortgaged as before mentioned by him be« 
came vested in the Defendants, Luptan and Brooks, as 
Devisees. 

Dimeombe died loth April, 1818, whereby Plaintiff 
became the surviving Trustee under the Trust*Deed 
afi)resaid« 

The Bin, after staling the foregoing facts, prayed fov 
an account of what remained due to the Plaintiff; and 
that Mickkthwaite, Lupton, and Booth, or some or ono 
of them, might pay what should appear to be due upon 
the Mortgages, and the Costs of the Proceedings* at 
Law, by a time to be limited, or that the Defendants and 
all claiming under them, or either of them, might be 
foreclosed^ 

The Defendant, Miekkthwake^ by his Answer ad* 
mitted the facts stated in the Bill. 
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The Defendants, Jjupton and Brooke, by their An« 
swers, stated the Mortgage executed by Jamts Whitetey, 
and submitted that the Defendant, MiekletkuHnie, ought 
therefore to pay off the Mortgage Debt and Interest^ 
and the Costs incurred by this Suit, or otherwise, and 
procure for the Defendant Lupton nndBrooks, a Re-con^ 
veyance' of the Premises formerly belonging to Jos^h 

P 
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WUteky; tnd that the Plamtiff, upon being satisfied the 
said Mortgage Debt» Intere&t, and Costs, ought to ex«* 
eoute such Conveyanee ; and in default of the other De* 
fendaut redeetning the said Mortgage, the Defendants 
submitted to redeem the same, and to pay what shall 
be found due to the Plaintiff; and thereupon to have a 
Re-oottireytace extended to them by all proper Patties ; 
and fliat they will be entitled to have a Re-conveyanoe^ 
tod also a Conveyance or Assignment of the mor^aged 
Premises formerly belonging to James Whitekjf, freed 
from all Equity of Redemption in Mkklethwaiie, or any 
person olaiming imder him, and to have the benefit of 
Ae Judgment, and dl other .Securities which the Plain^ 
tiff hath for the payment of the mortgaged IMbt and 
Interest, and to have the same* assigned to them ac« 
cdcDttgly. 



Mr. Han, and Mr. Barber, fbr the Plaintiff. 

Mr. Bell and Mr. Meggieon, for the Defendants. 

Tlkm VicB-CHAWcsLLoit :-— 
fhad lately occasion to consider the proper finm of 
Decree in a Case of this kind, and the Registrar will 
fblfew tile preesdent then settled. 



The Decree was as follows : — 

^ This Court doth order and decree, that it be re- 
fened to Mr. Stephen, one, 8ic. to take an aoeount of 
what reaatns due to the Plaintiffs for Principal and 
Interest in respect of his Mortgage of 2,500/. in the 
Pleadings mentioned, secured by the seven! Indenturea 
therein set fiutii, bearing date respectively the isgth and 
30tk days of May^ 1793, and the same i^th end ^otb 
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days of May, a&d the Bond from the Befmdant Thomas 
Mickleiiwaite, in the Pleadings mentioned, bearing 
date the i6th October 1814, and to tax the Costs of the 
Plaintiff in this Oourt and at Law. And it is Ordered, 
tliat the 9aid Master do take an Account of the Rents 
and Profits of the mortgaged Premises comprised in 
the Indenture l^rst stated in the Plaintiff's Bill, dated 
the 3oih day of May 17^3, reeeived by the Plaintiff and 
the said H. Duucambe, deceased, or either of them, or 
by any other Person or Persons by their or either of 
their order, or for their or either of their use, or which 
without their or ather of their wilful default might have 
been received th«:eout. And it is Ordered, that what 
on taking the said Accounts shall appear to have been 
feceived for the Rents and Profits of the said mort-» 
gi^ed Prembes be deducted firom what the said Mas-^ 
ttr shall find due to the Plaintiff for Principal, Interest, 
and Costs as aforesaid; and upon the Defendant^ 
Thomas MickUthwaite, or the Defendants, Jonathan 
Lupicn and Obadiah Brook, paying unto the Plaintiff 
what shall be remaining due to him for Principal, In-< 
teiest, and Costs as aforesaid, within six calendar 
■UA^ after the said Master shall have made his Re* 
port» at such time and place as the said Master shall 
appoint, it is Ordered, that the Plaintiff do convey 
die mortgaged Premises in Uie manner following, viz. — 
In case the said Defendant, 2%omas Mickkthwaite, shall 
ndcem the Plaintiff as aforesaid, that the Plaintiff do 
convey the mortgaged Premises comprised in the In- 
denluxe first stated in the Plaintiff's Bill, bearing date 
the 30th day of May 1793, free and clear of and from 
aU Incumbrances done by him, or any claiming by from 
or under him, and deliver up all Deeds and Writings in 
his custody or power relating to the said mortgaged 

p 2 
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V. Hibemian Mine Company, (b). He observed he had 
searched for Hales v. Sutton in the Register Book, but 
could not find it. 

Tlie Vicb-Chancellor: 
As Messrs. Slade and Co. have not merely acted as 
Proctors in obtaining Administration for the Defendants^ 
but also as Agents in the Application made to the Vic- 
tualling Boards you are entitled to your Order. 

Motion granted. 
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The fFarroiU 
of Committal of a 
Bankrupt being 
by mistake dated 
the Qd March in' 
stead of the 2d 
February, held 
thai this is not 
such an error as 
can be amended 
under the 18M 
section of G. 2, 



Ex parte M'GEE in re M'GEK 

1 HE Bankrupt was brought up in pursuance of a Writ 
of Habeas Corpus, 

The Warrant of Commitment stated tibiat the Bank- 
rupt had attended on the last Examination, whidbLwas 
afterwards adjourned to the 3d of February 1813. That 
on that day, having given unsatisfactory Answers to the 
Questions which had been put to him, both which were 
set out in the Warrant in the usual manner, the Com* 
missioners had committed him. The Warrant of Com^ 
mitment was by mistake dated the %d of Marcb ixistead 
of the 2d of February. 

Mr. Eden, fbr the Bankrupt, contended that this case 
did not cdme within the 18th section of the 5 Geo. 9, 
Cr 3Q by which, if it merely appear to be an insufficiency 
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IB the/orm of Ibe Wawaht, t^ Judge m eHupoweied to i8ai. 

le-^Qinttt^ That in t^ie preseat C«^ there waa up c^t * ^^""""^ 

tmoQ by which the Judge could am^nd iif^ incoD3iBl* m'obb 
eiicy apparent on the face of the Warrant ; that it waf i^qIk. 
a defect in anbistance, and not in finrm; or if a defect in 
fornix it was a defect of Mich a nature as the Court had 
Qo power to remedy- His Honor dectoring himself to be 
of that <^iinicM]t» the Bankrupt was discharged. 



SYMONS V. SYMONS and POWELL. iSm. 

sd May. 

By Indenture of Lease s^d Relefuse, dated the 25th ^ . ^ ^ 

and a6th days of November 1814, certain Estiftes wer^ demise from year 

sett^d to J%(muu Symons for Life, with Bema^der to to year j hy a Te- 

the use of the Plaintiff for Life, with Remainder to the nani for Life^ 

Krst and other Sons of the Plaintiff, with Remainders J^* P^ *^ 

overj with a Prpviso that it should be lawful for the said m.^^ ^Jj ^^ 

yiumm Symom, during his Life, and after his decease, ^^^ Jgree^ 

to and for Plaintiff apd the other Per8<ms therein men- mentsfor Leases 

tioned, when by virtue of the Limitations therein not exceeding 3 

contamed they respectively should be in the actual Yc^^t signed by 

Po9S(^8ion Qf or entitled to the RenU, Issues, and '**^^f*y ^ 

Profits of the said Manors and other Hereditaments fyj^if^ t^^j^ 

thereipbefore granted, rdeased and confinned, ^d foiinessed by his 

thereby limited to Uses in strict Settlement* by any Jgent^tkelnier^ 

Deed or Deeds, Writing or Writings, to be sealed and est of the Lessees 

jdeUvered by them the said 3%^fii«5yiium« and Plain^^ ^^rmines xoUh 

^ad the other Persons therein mentioned, in the presenoe ^"^ rf^ tf ^ 

of and to be attested by two or more credible Witnesses : ^ ' 

* • " . •' ■ ' rents are ajnw^ 

and either referring or not referring to the said Power, to ^jojm^^^, 
limit or ^^int by way of Lease or Demise, all or ^y 
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part or parts of tho said Manors and other Hereditaments 
thereinbefore granted, released, and confirmed, and 
th^eby limited to Uses in strict Settlement to any 
Person or Persons for any term or number of years 
absolute, not exceeding twenty-one years, - to take effect 
in Possession, and not in Reversion, or by way of future 
interest, so that there should be reserved in every such 
limitation or Appointment, by way of Demise or Lease, 
payable during the continuance of the Use or Estate 
thereby created, the best or most improved yearly Rent 
or Rents to be incident to the immediate Reversion of 
the Hereditaments so to be limited by way of Demise or 
Lease, that coidd or might be reasonably had or gotten 
for the same, without taking any Fine, Premium, or 
Voregift, for the making diereof ; and so diat there 
should be therein respectively contained a dause in 
the nature of a conditi(m of Re-entry for tiie non- 
payment of the Rent or Rents to be thereby reserved, 
by the space of twenty-one Days after the time' to be 
therdiy appointed for the payment thereof; and so that 
the Person or Persons named therein as Lessee or Les- 
sees did execute a Counterpart or dounterparts thereof 
respectively, and did thereby covenant for the due 
payment of the Rent or Rents thereby, to be respec- 
tively reserved; and should not, by any Clause or words, 
therein to be respectively contained, be made disjpunisb* 
able for Waste, or exempted from punishment for com** 
mitting Waste, 



Thomas Symons, the Fatiier of the Plaintiff, enjoyed 
the Estates during his Life. He died on the 6th day of 
November, 1818, having by his Will bequeathed all his 
Personal Estate to the Defendant Powell, upon certain 
JnutB^woA diereby appointed the Defendants^ S^moiH 
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«nd Pwoell, his Executors. At the Death of Thomas 
Symons the Estates were in the Occupation of Tenants 
from year to year, under Agreements in Writing signed ' 
by the Tenants, and witnessed by the Agent of ITiomas 
Symons, but not signed by TTumas Symcm himself. 
These Agreements were differently e!cpressed : also under 
Agreements by Parol, or under written Agreements 
with Hwnuu Symons, signed by the Tenants, but not by 
Symons, for Terms of Years, none of them exceeding 
Three Years from the commencement. The greater 
part of the Tenancies commenced on Candldnas-day ; 
abd the Rents were reserved half-yearly, upon Lammas 
and Candlemm-^ay, Some of the Tenancies commenced* 
At Chfisimas, and others at Midsummer ; and the Rents 
of the latter Tenancies were reserved half-yearly upon 
Midsummer and Christmas-day, 
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Certain Tithes also, included in the Settlement, were 
let by Thomas Symons, the Father,, to certain Persons, 
from 'year to year, at yearly Rents or Compositions, 
under parol or written Agreemente signed by the 
Tenants only ; and such Tenancies - commenced at 
Michaelmas in such year, and the Rente or- Compo* 
Bitions were reserved payable yearly at Michaelmas^ 

All the Lettings were at the best Rente, and no Fine 
was in any instance recaved. 



The Plaintiff by his Bill insisted that the several 
Lettings were in Equity a good Execution of the power 
to lease or demise; and that the Rente are incident to 
the Reversion ; and that the Plaintiff, as Tenant for life 
in Possession, was entitled to receive the Rente without 
upportiooment firmn the last day on which th^ same 
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bMsame due,, in the lifehtime of Thomas Synom tiie 
Father, to the first day of payment occumng aeoel 
after his death ; and the Bill prayed a Declaration ao- 
QDrdingly ; and that the I>efendant8 might be decreed to 
permit the Plaintiff to use the Defendants namesi, if 
necessary, to enable him to. recover and receive sttoh 
Bent, upon their being indemnified against sueh Pro* 
ceedings. The Defendants, by their Answer, submitted 
that the several Agreements entered into wjith the 
Tenants were not a good execution of the power ; that 
tbe Rents were pot inddental to the Revereion ; and thai 
ibey were entided, as Executors and Trustees of Tioma§ 
Sjfmom, to a proportion of the Rent for the period fiooi 
the last day on which the same became due and pay** 
abk during the life of Zftomu Symom, to the day of 
hisdeath« 



Mr. Beth and iSr. WUbraham, (or iJa^ Haintifisi— 
The Question is, whether these parol and written 
Agreem^Dits for Leas^, some of them from year to yeari 
end othem for three yeani^ could in Equity^be considered 
as Mforceable against the Remaind^-ipan under th^^ 
powtf given (0 the T^ant for life to lease and demise ? 
If they weie^ thePlaintiff is entitled to the Relief piayed 
by his BiU. 



In an Opinion given by Lord Knfjfmh whenet the ^mt^ 
(in which LoidAshiurtan, then at the Bar, and Mr. Mad* 
fMai,€Qocnrred), he wee of opinion, thai! under apofrer 
like that in the piesent ceee^UMe^ by peioleenstitiiftod 
the Tenmts purcheseis for a velaeble coiisider^on > ai»d 
IdiaitaCottrtof Equity woeld effeotwte the Leaees c^ains^ 
the R w^pinder-man, end consequently, that on the dfath 
of the Tenwt for life, the Remaipder'^an was ^titled 
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to all tha Rent fron tke Rcnlniay nett preeediiig Hm 
death of the Tenant lor life (a). 

In Clarkson v. Ld. Scarborough (b), when there had been 
Leaaea by parol and by agreement in writing that opinion 
is attended to ; and certainly the Decision in that Gise 
is in oppositicm to it> but the reasons on which it was 
founded are not gijen. The princifde on which Losd 
X^myon tested was, that this Court would anforce against 
a Remainder-man, a letting irom year to year# as being 
n bargain for a Talm^Ue oonsideratioQ by a Party haying 
a power to make it e£bctual by a due execution of his 
power* After the Caseof C2iiriboiiT« Lord Startonm^h 
and the subsequent Case of Ex parte Sn^th (c) the case 
of a pare) Agreement, it is in vain to oontend that the 
parol Leases in this case would be e£Pectuated ; but it ia 
different as to the written Agreements for Leases from 
year to year, and for three years. In Chrkion v. Lord 
Scarborough it was certainly held that the written 
Agreements for Leases were invalid ail against die Re- 
^ maiaderHttan, but the reason of the Decision is not 
given. 

In Shaim^ t. BradUrui (4) an Agreemomt to gtani 
a Lease by tke Tenant foa life, with a power to lease» 
was held binding on the Remainder mnn If in this 
Court sneh wlitten Agreements for Leases were good as 
9fBmat the Rt»aiader*miav they might by BiUhntn 
haenenfticed, and eb atonsequenea theRemainder^man 
14 <enlit)ed to Ihe Rentes if the Leans had actually I 
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{a) liiis opinion is printed 
in a note to ex parte Smyths i 
Sw. 351. 



(5) 1 Sw. 354. 
(c) 1 Sw, 337. 
((0 1 Sch, h Lef. 53* 
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made according to the Power, more especially as the 
Lessees have been in possession, and the Remainder- 
man has confirmed the Leases. 

The written Agreements for Leases were signed by 
the Tenant, though not by the Tenant for Life ; but they 
were witnessed by his Agent, (the Agency can be proved), 
and that vntnessing by the Agent must be considered as 
tantamount to a signing by the Tenant for Life. In 
WUford V. Beazely (e), a signing as a Witness was 
held binding on the Vendor; and mCoks v. Trecothicjk(f), 
Lord JEifon seemed strongly impressed that the signature 
of an. Agent as: Witness to a Contract would bind his 
Principal. In this. Case there could be no reason for 
the Agent signing as a witness, unless for the purpose 
of giving effect to the Agreements. 



Mr. Wetherell, and Mr. Sugden, contra: — 

It is admitted that the parol Leases cannot be sus- 
tained ; nor can the written Agreements for Leases^ 
The Tenant for life did not sign those Agreements, 
It is said his Agent signed as Witness; but it may be 
doubted whether that- Signature is sufficient. It was 
not decided in Coles v. Trecothick. Abstractedly it is 
not sufficient; and it is not proved that the Witness was 
an Agent, and that he was authorized to sign the Agree- 
ments. In Blore v. Suitanig) it was held that a Mcano- 
randum in Writing, entered in the Book of an authorized 
Agenty signed, not by the Agent himself, but by hia 
Clerk, although in Evidence to have been approved by 



(0 1 Ves.^ 7. S. C. 3 Atk- 
503. 



(f) 9 Ves. 334- 
(jg) 3 Meriv. 837. 



CASES IN CHANCERY. 

him, and according to the usual* course of business, 
was not a sufficient Agreement in writing. 

Mr. Bell^^^lt can be proved that the Witness signed 
as an authorized Agent. He was the Solicitor of the 
Tenant for Life, and signed all his Papers for him. 

Counsel for Defendant continued. — 
Assuming this Witness was the Agent for the Tenant 
for life, and authorized to sign the Agreements, there 
are still insurmountable objections to the Plaintiff's 
Claim. The Leases were not binding on the Remainder- 
man. The Cases of Clarkson v. Lord Scarborough^ and 
Ex parte Smyth, are in point. These Leases are not ac- 
cording to the power ; there is no Clause of Re-entry. 
The Remainder-man had no power to re-enter. In a 
late Case in the House of Lords (fi), Lord Eldon and 
Lord Redesdale, alluding to Shannon y. Bradstreet, ob- 
served, that if a man has a power to grant for ten Years, 
and he grants for twenty-one, the Lease, although bad 
for the twenty-one, will be good for thei ten ; because 
there, both Parties have before them a written In- 
strument which gives the Power; but that it was difficult 
to deal with a Case where the Contract itself does not 
furnish the means to determine what Lease is either to 
bind theLessor, or those to come after him, as personal 
Representatives, or as real Representatives. 

Mr. Bell, in reply : — 
The ^ Cases on Apportionment of Rent are collected 
by Mr. Swanston (t )• Since no binding Leases could 
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be inade except imder the Power, it mutt be piet mMd 
that it was the intention that the Leasea thottld eoiir 
tain the Covenants required by the Power; and also 
presomed that the witnessing of the Agent was intended 
to give effeot, as Agent to the Agreement. 

The Vice-Chancellor :— 
The Authorities cited appear to me to esteUkb that 
noneof the AgreemeBts in question can be considened as 
equitable execntions of the power of the Tenant for 
life, even if the wstten Agreements aie to be takeii tp 
be his Act, .which I do not decide. The Bill must be 
dismissed, but without Costs. 

E^. Lib. B. i8ao,fol. 1184. 



wmF/fSff^^ 



imps 



i8ai. 
14 December. 

The mere cir* 
twHiiance of ike 
Plaintif being 
imprisfmed does 
mot entUle the 
Defendant tocaU 
foraiecwriitffor 
Cettf. 



6ADDELEY v. HARDING and Others. 

The Plaintiff filed his Bill gainst the Defendants as 
personal Kepresentatives of Thanuxs Timmis, deceased, 
claiming a sum pf 200/. as due to him under the Tes- 
tator's Will, SAd also a Share of 500/. covenanted to be 
paid by the Testator. 

The Cause was heard upon Bill and Answer, and 
the usual Decree was made for an Account, and pro* 
ceedings wore had in the Master^s OfiBce. 

The Deftadao.ts now applied that the Plaintiff might 
give Security for Costs, not merely to the Amount 
of 40J!», but for such Amount as the Master should ap* 
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prore, and that all proceedings should 1>e stayed in the 
mean time, upon an Affidavit that the Plaintiff had been 
sentenced to be transported for seven years, under the 
52 Geo. 3, c. 130, s. a, for Poaching; and that the Tes- 
tator had not left Assets sufficient for the payment of 
his Debts. 
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It was admitted that the Plaintiff had not sailed to 
the Place to which be was to be transported, but that 
at present he was in a penitentiaiy place of con- 
finement* 



Mr. Agar, and Mr. Lowndes, contended this was af 
Case where security for Costs, such as the Master 
shoiild approve, ought to be given, before any further 
proceedings were had. They cited Harvey v. Jacob (a% 
as an analogous Case at Law, where security was di- 
rected for all Costs retrospectively and prospectively, the 
Plaintiff in the Action having after issue joined been 
convicted of felony, and received sentence of trans* 
portation; he cited also SeUax v. Hanson {b). 

The Vice-Chancellok :— 
If this Court is to follow the Rule at Law, the Case 
dted has no application to the present, because Ibis 
Plaintiff is not on his way to transportation, nor has he 
incurred any forfeiture of his Goods, being under sen- 
tence for a misdemeanor only, and not for a felony (c). 

Reg« Lib. A. 1820, fol. 136. 



(a) Bame k Aid. 159. 

(6) 5Ve8.s6i. 

(c) See, in addition to the 
Cases eitedt Anoo. s Tannt. 
b. 1, where the Coart ob- 



served, ** The accident of a 
Person being in prison does 
not take away his right to 
8«e, were it tor 10^000 L" 
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i8ai. POWELL v. MOUCHETT: and LICHFIELD, tr. 

. ^ •^""^' . MOUCHETT. 

Aquity cannot v 
correct IVUlsuptm ^^ ^^ ^^^ ^ Devisor, after a Will made, dated the 
the head of Mi*'^ 3d September 1807, executed a second testamentary 
take, btttfoOowt Instrument, dated the 18th May 1813, for a partial pur- 
tke Rule of Law, ^^^ \y^^ ^^ j^ express Clause of Revocation. It was 
that a Devisor is ^jj ^^ ^^^ ^^ ^^^ incompetent at the time of the 
to he taken to ^ ^ ^ .^ . . r. ^ ^^ 

meanwhathehas *®^^" Instrument, or if not mcompetent, that tne^ 

tspressed; but Clause of Revocation was introduced without any such 

the Court may intention on his patt • - - -w-u*- - 

(Urect anissue, to " ^^^.,.. ^. • 

tn^tttre tthether The Question was. How the Issue or Issues should be 

"* ^'^ f^" framed to tiy both these points ? 
pretsumfoundtn ^ *^ 

the WUl form 

part thereof \ 1^^ Vtce-Chancellar observed, that in the Case of a 
I Deed drawn by the mistake of an Attorney against the 
^Intention of the Parties there was contract and con- 
isiderfition, but that a Devisee was avdunt^r for whom 
a Court of Equity would not interfere. 

That at Law, Evidence was not admissible that the 
Devisor did not mean that which he had expressed, and 
the Rule must be the same in Equity. . B ut Evidence 
^ was admissible, to show that a particular, expression 
was not his Will, as in the obvious case of ioterpoht^ 
doiilif^r the execution of the Instrument ' ' 

That it appeared to him there must be two Issues. 

ist Devisavit vel non, as to the whole of ther 
second Instrument. 



*■ 
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2d« Devisavit ' vel non, as to the Clause of Revo- 
cation. 

It appears from the Registrar's Book that an Issue 
was tried in the above Causes before the Lord Chief 
Justice of the Court of Common Pleas^ when on the 
first Count of the said Issue the Jury found that the 
Testator William JUchfield did not devise in jnanner 
and form set forth in the paper writing of the i8th 
Maj[^i^8]. 2^ On the second Count, that the said Testetor 
at the time of the making and signing of the said paper 
^mttng was not of sound mind. On the third Count, 
that the said paper writing was executed according to 
the directions contained in the Statute of Frauds. And on 
the fourth Count, that the whole and every part of the 
said paper writing was not the true Last Will and 
Testament of the said William Lichfield ; and, at the 
same time, delivered in a paper writing in the fol- 
lowing words, ** The former Will good; and the last Will f / 
can only be considered as a Codicil, thereby leaving out | ^ 
the Revocation Clause.'' It being thought that the above ' * 
findings were inconsistent, and that the true question to 
be tried was not sufficiently put in issue, the Causes 
came on for Re-hearing on the 2d June 1820, when it 
was ordered that the Parties should proceed to a Trial 
et Law upon the following issues r-^First, whether Tf^tY- 
liam Lichfield did, in and by a certain paper writing, 
bearing date the 18th May 1813, devise in manner fol- , 
lowing, thai is to say, '* I give, devise and bequeath, unto 
Abraham John Mouchett, his Heirs, Executors and Ad- 
ministrators, so much of my real and personal Estate as 
will be sufficient to raise and pay to my Brother John 
Zachfield, the Sum of 100 L a-year, and which Sum I 
direct the. said A. B. Mouchett to pay to him by quar* 

Q 
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terly payments, &c,; and I give and bequeath to the 
said A. B. Mouchett 200 /• for his trouble in the executioa 
of my Will, and I constitute and appoint him my Exe- 
cutor.'* Secondly, Whether the words following, that is 
to say, " And I hereby revoke and make void all other 
Wills," which are contained in the said pap^r writing, 
the i8th May 1813, are part of the last Will and Testa* 
ment of the said William Lid^ld; and in case upon the 
Trial any special circumstances should arise, the. same 
were to be indorsed upon thepostea. 



Reg« Lib. B. iSso^foL 1553. 



i8ai. 
17 July. 

Writs of ne ex- 
eat regno, ^an/- 
ed against HuS" 
hand and Wife 
Executrixy the 
Plaintiff under- 
taking not to 
serve more than 
one rfthe Writs. 



MOORE V. HUDSON. 

The BiU was filed by the Plaintiff for the payment oi 
a Sum of Money due to him from the Estate of George 
Simpson, deceased. 

Byan cider of the 16th July iBai, it was ordered that 
Michael Egan and Theodosia his Wife, (two of the De- 
fendants) should, withift a fortnight, transfer into the 
name of the Accountant-general, in trust in the Cause, 
a sum of 1,167/; ] 75. 6d* Three per cent Consolidated 
Bank Annuities, the Property of the Testator George 
Simpson, then standing in the names of J*. B^ Hudsoh, 
deceased, and Theodosia Egan, the Executrix, and for- 
merly the Wife of the Testator. An application was now 
made for Writs of ne exeat regno against the Defendants, 
Michael Egan and Thsododa his Wife, which was sup- 
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ported hy m Affidavit of the PlamtiflTs Attorney^ stating 
that a Reference having been made to the Master to take 
an account oi what was due to the Plaintiff from the 
Estate of the Testator, the Plaintiff had taken in his 
charge, and that the Master had allowed the same to 
the amottot of 600 /. but had not yet made his Report 
That upon inquiry at the Bank, the Deponent found 
that die said Sum of 1,1672. 17s. &d. had been sold 
out; but this was not known to the Deponent before the 
16th July, (the day before this Application) and the 
Plaintiff was residing at Reading in the County oi Berk- 
shire. That Michael Egan and Theodosia his Wife had 
quitted their residence at Bath, and the Deponent 
believed that the former was about to leave this King- 
dom, if he had not already left it; and that his Wife, after 
making some necessary arrangements, was about, in a 
few days, to join her Husband : That the Deponent verily 
believed that the said Sum of 60a/. allowed by the 
Masier was- justty due to the Plaintiff; and that it was 
the intention of the Defendants in going abroad to de- 
fraud the Plaintiff of what was due to him. 
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Mr. Bell opposed the Application, objecting, that no 
Writ of ne exeat regno was prayed for by the 5.ill. A 
Writ may be obtained against a Wife who is Executrix 
or Administratrix, where her Husband is out of the 
Kingdom ; but here it is not clear that he is abroad, or 
if abroad, that he is not there for temporary purposes 
only. 

Mr. Moore, contra: — 
It is not necessary, though usual, that the Bill should 
pray for the Writ. In Collinson v. ■■ {a) Lord Eldon 

(a) 18 Vet. 353. 

Q2 



220 



CASES IN CHANCERY^ 



i8si. 

» ' 

Moore 
HuDsoy. 



says, " When this Prerogative Writ came to be applied • 
as a civil Process it would have been an extraordinary 
exercise of Jurisdiction to refuse it, merely as not prayed 
in a stage of the proceedings when there was no pre- 
tence for praying it. If when the Bill was filed the 
Defendant did not intend to leave the Kingdom, it would 
have been highly improper to pray the Writ. A ground- 
less suggestion that the Defendant means to abscond 
would press too harshly; and would also operate to 
create the very mischief, which the Court, permitting the 
Motion without notice, means to prevent. The omission 
to pray the Writ therefore forms no objection. 



The Vke-Chancellor said he would grant the Writ, 
although he had some doubts upon it. 

The Order directed Writs of ne exeat regno against 
Michael Egan and Theodosia his Wife to be marked in 
Security for the Sum of 600/. the Plaintiff undertaking 
QOt to issue more than one of the Writs* 



Reg. lib. B. 1820, fol. 1295. 



CASES IN CHANCERY. 212^1 



l8tK 

BRAIN V. BRAIN. 28 June, 

If August, 
8 November^^ 
Job brain being, among other Hereditaments, \7 December , 
seised in Fee Simple of an Estate called Perrys, and j Testator seised 
Baths, made his Will, duly executed so as to pass in Fee of an Es- 
real Estates, dated the loth January 1814, and thereby tate disposes of 
gave and devised unto his Son Samtie/ Brain and bis ^^Will. After 
Heirs, the Messuage or DweUing.house,wi<h the Gaixlen, ^**"^ *»* ^^^' 

and six several closes or pieces of Land thereunto ad- , \^ occasum 

to oorrow a sum 
joining, commonly called or known by the name of ^^ Money, he 

Perry sand Baths, with the Ap^rtenances, to hold the coftvejfs the Es- 
same unto his Son Samuel Brain, and his Assigns, for tate by xoay of 
life, with Remainder to the use of the Child, if only one, ^^curity for the 
and if more than one, then of all the Children of his Son -^^^f ^^ '^'^' 
Sanmd Brain, equally between themif more dian one^ W .^ . * 
Tenants in common, and the Heirs and Assigns of the ^^^ ^^ fj^^ j^^^^ 
same Child or Children respectively, with benefit of Sur- of Conveyancer 
vivorship; and if all the Children of the said Samuel thai if the Mort^ 
Brain should depart this life under ihe age of twenty- S^i^ ^^"V ^^^ 
one years, without leaving Issue, then as to one undi* ^ . * '"*^ 
vided moiety, to the use (disposing of the Fee) of the ^^^^ J^^^ ^^ ^^ 
several persons in the said Will mentioned; and as te convey the Es- 
tate to him, his- 
Heirs and Assigns, or to suehr persons er persons, and for such Estate and 
Estates, and to and for such lawful trusts intents and purposes, as the 
Testator, bis Heirs and Assigns, should by any Deed or Instniment io^ 
writing direct limit or appoint ; held, that the direction of the additional 
toords, to convey to such person or persons^ SfC, gave no new powtr of 
Conveyance to the Testator beyond what he would have acquired without 
them, as the necessary consequence of the conversion cf his l^gal into an 
equitable Fee^ and consequ^ly, that the Conveyance being as a mere se* 
curityfor Money ^ operated only as a Revocation of the Will^ pro tanto* 
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the other moiety thereof, to the use of his Daughter, 
Hannah Brain, and her Assign* for life, with Remainder 
(disposing of the Fee) to the use of the several persons 
in the said Will mentioned. 

And llie said Testator, aftar reciting in his ftaid WttI 
that he bad, on or about the sist day of August then 
last, contracted for the Purchase of two several.pieces 
or parcels of Land called BuU Halls, dkected^ tbat upcm 
the completion of such Purchaae, the Estate wharaof 
0iioh Purchase should be completed should beoome 
part of his Residuary Estate in the said Will mentioned; 
and as to. all the rest, residue, and remainder of his 
Real Estates not thereinbefore given and devised, 
and all such parts of his Real Estates as were thereis 
directed to become part of his Residuary Estate, ike 
Testator devised the same unto his Sons Samuel Bmm 
und Bichard Brain, as Toiants in common^ and their 
Heirs^ subject to the payment of his Debts. 

After the date of his Will the Testator c(mipletod the 
Parchase of the pieces of Land called BuU Halb, ex^ 
cept that he leftm small part of the Pttrdiase-money 
thereof unpaid, and which r^nained due to the Vendors 
at the time of filing the Bill, and thereupon by bden^ 
tures of Lease and Release of the 23d and 24th of June 
1814, the pieces of Land called BuU Halls were con* 
veyed and assured to the use of such person and per* 
sons, and subject to such power of Revocation and new 
Appointment^ and other powers, as the said Testator, 
Job Brain, by any Deed or Deeds, Instrument or Instru- 
ments in writing, to be sealed and delivered by him in 
the presence of and to be attested by two or more cre- 
dible Witnesses, should direct, limit or appoint; with 
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Remainder to tiie use of the said Testator for his Life^ 
with Remainder to the use of Richard Hall, his Heira 
and Assigns, during the life of the said Testator, upon 
trust, for the said Testator and his Assigns; with Re- 
mainder, in default of such Appointment, to the use o^ 
iheaaid Jo& Brain, his Heiiu and Assigns for ever. 

Afiisr die dato of ttie said Will, and the said last-men- 
tionedCouTeyanee, the Testator had occasion to borrow 
Hhe Sum of 800/. ; and EUzabeth Praut agreed, to ad- 
▼ance and lead him that Sum, upon having the repay- 
Bseirt thereof with Interest, secured upon the said 
Messuage, Lands and Heredttaments, called Perry s and 
BmOu, and BM Halls, which the said Testator agreed 
iAonld be done in the manner hereinafter mentioned ; 
and in pursuance of that Agreement, by Indentures of 
iMse and Re-leaBe» dated the 16th and i7ih of Oirto&er 
1814, it was .by the sasd Rerlease witnessed, that in 
pursuance of the snid Agreement, and in consideration of 
the Sum oTSool. paid by the said £lixabeth Prout, the 
said Testator absolutely and irrevooahly directed, limited, 
md appointed, that all and singulec the said Heredita* 
mento and Premises isaUed Perrys and Batk$, and the 
]Heoes of Iiand uaUed BM Halls, should be and enure to^ 
the uses hereafter mentioned ; and for better conveying 
# aiid assuring the said Hereditamente and Premises unto 
and to Ae use of Moses Davis and George WUtingtan^ 
(parties thereto,) and their Heirs, theTestator, by the direc- 
tion of JEUsutheth Preid, granted, re^leas^ and confinned . 
nnto and to the use of the said Moses Dat>is, and George 
Whiiimgton, and their Heiis, the said Hereditamente and 
Piemises called Perrys apd Baihs, and the said Pieces 
of Land called Ball Halls^ upon trust, that they and tbef 
Survivor of thsm, and the Heim and Assigns of sneh. 
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Survivor, eliould peiiiiit the said Testator, his Heirsaitd 
Assigns, to occupy and enjoy the said Hereditaments 
and Premises until the i^th of April then next, the 
time appointed for thh payment of the iMud Sum of 800 L 
'and Interest; and from the payment of the isame, then 
upon trust) upon the request <^ the said Testator, his 
Heirs or Assigns, to convey and assure the said Here- 
ditaments and Premises unto and to the use of the said 
Testator, his Heirs or Assigns, or unto and to the use of 
such other person or persons, and for such Estate and 
Estates, and to and for .such lawful trusts, intents and 
purposes, as the said Testator, his Heire or Assigns, by 
any Deed or Deeds, Instrument or Instruments in 
writing under his or their hand, or respective hands, 
should direct, limit or appoint, and that dear of and 
from all intermediate charges and encumbrances what- 
soever. And the said Testator covenanted that he would 
pay the said Elizabeth Proui the said Sum of 806/. with 
Interest, on the said 17th of ilpri/then next; and in 
case the said Sum of 800 2. or any part thereof, or the 
Interest thereof, should be in arrear on the said 17th 
April, and should not be paid within forty days then 
next following, the said Trustees should, as soon as con- 
veniently might be after the expiration of the said f<»ty 
days, or any time thereafter, sell and dispose of and 
convey the said Hereditaments and Premises, or such 
Parts thereof as they should deem expedient, without 
the concurrence of, or any further power or authority 
from the said Testator or his Heirs, either absolutely, or 
by way of Mortgi^e in Fee Simple, or otherwise, either 
together or in parcels, and by public Sale, or private 
Contract, at their discretion, and for such price as to 
them should appear reasonable; and that the Trustees 
should, out of the Money to be received by any suets' 
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Side or Mortage, lifter payment of the Expense^ hereof, 
retaia and pay unto the said Elizabeth Prout the Sum 
of 800/. or 80 much thereof as shopjd then remain un^ 
paid, and Interest; and then in trust, that the saidTrusr 
tees should pay the Residue (if any) of the Money to 
arise by svch Sale or Mortgage, and convey and assure 
such part or parts of the said Hereditaments and Pre-r 
mises as should then remain undisposed of, unto the 
said Testator, his Heirs or Assigns, or otherwise, as he or 
they should direct or appoint, free from encumbrances; 
and in the mean time, and until such Conveyance and 
Assurance should be made, should stand seised and 
.possessed thereof, in trust, for the said Testator, his 
Heirs and Assigns* The Deed contained a declaration 
that the Receipts of the Trustees should be suflBcient 
discharges to the Purchasers; and a Covenant, that if 
required by any Purchaser or Mortgagee of the said 
Hereditaments and Premises, tiie Testator would join in 
a Conveyance thereof. 

The Testator died on the 8th April 1815, without 
having revoked his said Will, (except so far as the same 
might be revoked by the said Mortgage Cbnv^ance,) 
and without having paid off the said Mortgage Money, 
and the same, at the time of filing the Bill, remained 
charged on the said Hereditaments and Premises called 
Penys and Baths, and BuU Halh. 

Mr. Bell, and Mr. Koe, for the Heir at Law of the 
Testator, insisted that the Testator's Will was revoked 
as to the Estates called Perrys and Baths, and Bull 
Halls. 

There ca^ be no difficulty as to the Estate called Bull 
Halls. The Conveyance of the 23d and 24th June 1814^ 
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to such uses as the Testator Aould appoint, and in de- 
fault of Appointment to uses to bar dower, operated as 
a Revocation as to that Estate ; it must follow the Case 
xy( Ward v. Moore (a) deterBoined by yoar Hcmor (&). 



Then as to the Estate, Perry s and Baths, we contend 
that the direction, that the Trustees under the Mort* 
gage Conveyance should, upon Payment of the Prin- 
cipal Money and Interest, re-convey the Estate to the 
use of the Testator and his Heirs, or to the use of such 
Persons as he should by Deed appoint; or in case of 
Sale of any part thereof, should re-convey the Residue 
unsold to the Testator, his Heirs or Assigns, or otherwise 
as he or they should direct or appoint, gave the Testator 
anew Power over the Estate, and consequently operated 
as a Revocation. 

Mr. Home, BndFeamley, contra:-- for those interested 
in the said Estates under the Will. 

The following Gases were cited, Thorne v. Zftome (c\ 
Perkins v. Walker (d), Earl of JUnceM's Case (e), Tickmer 



(a) 4 Mad. 366. 

(h) By a deciee of the a8th 
Jane l8ai, it was declared 
that the conveyance of the 
Estate called Btdl Halls, by 
the indentures of lease and 
release of the 23d and 24th 
days of June 1814, was a 
Revocation of the said Testa* 
tor's Will, as to th^t Estate, 
and that the same descended 



to the Testator's heir-at-law. 
The principal discussion was 
on the Revocation as to the 
Estate called Perrys and 
Baths. 

(c) 1 Vern. 141. S. C, 
Ibid 182. 

(d) Ibid. 97. 

(e) I £q. Ab. 411. S. C. 
Shaw, P. C. 154* 
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V. Tkkner (/), Ker^m v. Suttcn (g), WiOuim v. Owen{h), 
And Harwood r. Oghnder (t). 

The VtCB-CHANCELLOtt : — 

TheQuestion in this Case is, whether the Wfll of 
Job Brain was revoked by a sv^bsequent Deed. Alter 
the Will, the Devisor borrowed a Sum of 800/. of 
Elks(U>eth Prout, and conveyed the Premises in question 
to two Trustees in Pee, by way of Security, with a 
Power to sell in certain events, and a direction, that 
upon re-payment of the Money the Trustees should re- 
convey to the Devisor and his Heirs, or to the use of 
such other Persons, and for such Estates and Interests, 
as he should by any Deed or Instrument under his hand 
appoint. It is admitted, that if the direction had been 
simply upon re-payment of the Money the Trustees 
should re^onvey to the Devisor and his Heirs, that there 
would have been a Revocation pro tanto only ; but be- 
cause it is added, that they are to re-convey also to his 
Appointment, that he requires a new Estate with new 
Powers, and that the Conveyance, though only a Secu- 
rity for Money, is a total Revocation. 

The true question therefore is, whether, by tiie ad- 
dition of the words which follow the direction to re- 
convey to the Devisor and his Heirs, he does, in fact, 
acquire any new Estate or Power; or,' whether these 
subsequent words do not leave him with the same Estate 
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Freeman^ 3 Atk. 741. Amb. 
117. & 1 Wils. 308. 

(g) Cited in JVilliatns v. 
Onen^ 2 Ves, jun. 601. Har- 



mood V. Oglander^ 6 Ves. 207, 
& S. C.8 Ves. 115. 

(A) 3 Ves. Jan. 595. 

(1)6 Ves. 199. S. C.8 Ves. 
106. 
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and the same Powers as he would have had if they had 
not been used. It is plain, that, he who has a right to 
call upon Trustees to convey to himself and his Heirs, 
has a right, by any Instrument under his hand, to direct 
the same Trustees to convey to the use of any other 
Person, and for any Estates and Interests at his plea- 
sure. The authority to make such direction by any 
Deed or Instrument under his hand is the necessary 
consequence of this conversion of his legal Estate into 
an Equitable Interest; and the subsequent words are 
the mere '' expressio eorum qua tadti msunlJ* I am of 
opinion, therefore, that the Conveyance in question^ 
being by way of Security for Money, is a Revocation pro 
tofUQ only. I am unable to say whether this opinion 
does or does not interfere with the Case of Ker^on v. 
Sutton, for want of knowing accurately the facts of 
that Case; but it certainly does not interfere with the 
Case of Tickner v. Tickner, where a new Power to ap- 
point to uses was acquired 
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B^ween THOMAS CALVERLEY . - - Plaintiff, j\^\ 

. q6 April, 
and » JL — » 

EDWARD TUFTON PHELP, JOHN JAMES TheEqmiyof 

BEDINGHELD, WILLIAM CLUTTON, Redemption of a 

ALEXANDER M'CLEOD, and STAFFORD MartgagcmFee 

O'BRIEN Defendants. ^^ heenam. 

veyed to 7riM- 

1 HIS wag a common Bill of Foreclosure, and the only . ' 7^ . ' 

^ to MeU and pay 

Question was, whether there was not a defect of Parties, ojrincumbrancei, 

and divide the 

James Phelp, and Edward Thifton Phelp, his Son, surplus among 

having power to dispose of a certain Estate, subject to P^*^'" speeyied 

a Mortgage in Fee for securing 11,000/., and Interest^ i* 1 * ^^^ 

for the purpose of paying off this Mortgage, borrowed of a proviso thai 

the Plaintiff, Thomas Caherley, 11,000/. upon Security the receipt of the 

of the same Estate ; and thereupon, by Indentures of Trustees should 

Lease and Release, of the 17th and 18th of February, ^**c^g^ t^ 

1808, the former Mortgages being paid off, joined in a ^^"^""^jj^^ 

Conveyance of the Estate to the Plaintiff and his Heirs, ^^^^^ ^^ j, 

for the purpose of securing the Re-payment of the u^g alone to de* 

11,000/. and Interest; two Terms comprising the Mort- fend a BUI of 

gaged Premises were assigned to a Trustee for the Foreclosure^ but 

Plaintiff for the same purpose. The Mortgage Money *^ '** ^^^^ 

was not paid at the tune appointed. ^"® ^^^ "^ 

necessary parties 

to the suit. 
By Indentures of Lease and Release, dated the 20th 

and 21st of Dec. 18] 1; the Release made between Jam^s 

Phelp and Eleanora his Wife, and E. T. Phelp, his Son, 

of the first part; Samuel Miles, of the second part, and 

Alexander M'Cleod, and Stafford (ySrien, of the third 

part, certain Estates, including the Mortgaged Estates, 

were conveyed (subject to the Mortgage, to the Plaintiff, 
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The Vicb-Chancellob:— 
The general Rule of the Court is, that all Persons 
having an Interest in the Equity of Redemptbn must 
be made Parties to a Bill of Foreclosure; and the ques- 
tion here is, whether, inasmuch as the Trustees for Sale 
have a power to discharge a Purchaser by their Receipt 
for the Purchase Money> an exception is to be made to 
the general Rule, and the Mortgagee may foreclose the 
Equity of Redemption in the absence of the' peraoas 
entitled to the produce of the Sale, and who are the only 
persons who have a beneficial Interest in the Equity of 
Redemption. The Author of the Trust has declared 
that in case of a Sale the presence of the Parties bene- 
ficially interested in the Produce of the Sale shall not 
be necessary ; and he had a right to deal as he pleased 
with his own Property ; but this declaration has no ap- 
plication to a Bill of Foreclosure ; and the general Rule 
must prevail, that all Peisons interested in the Equity of 
Redemption shall be Parties to the Suit for Foreclosuie. 



i8sa. 
5 March. 



DEVIS V. TURNBULL. 



/T An Action at Law having been commenced by the 

Law kaoing re- ^^^^^^^^^ ^ Equity in this Suit against the Defendants, 
fused kU coiuent this Bill was filed for the purpose of obtaining a Conxr 
to a CommuiiM 

for the Examination of a Witness resident abroad^ a BUI was fkd by 
the Plaint^s at Law to obtain a Commission for that purpose, the De- 
fendant at Law having retired from the jurisdiction of the Court. Ser- 
vice of the Subpana, to appear tio the Bill, on his Attornty at Law, or-* 
dered to be good service. 
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ntsrion for the Examinaiaon of a Witness resident at ig^s. 

Gibraltar; and Mr- Parker, on behalf of the Plaintiffs, """^ ' ' 
now made an application to the Court, that Service of l^«vw 
the Subpoena for the Defendant Ptter Evans Turtdmll, TuaNBULL. 
to appear and answer the Plaintiff's Bill, on the Attorney 
at Law of the said Defendant, might be deemed good 
Sendee on th^ said Def^daat* The application was 
supported by an Affidavit by the Plaintiff's Solicitor, 
stating that the Plaintiffs had commenced an Action in 
the Court of King's Bench against the Defendants, 
Peter Evans TumbuU, and Alexander Turnhull (who 
were Co-partners), to recover the Amount of the Pro- 
ceeds of a Bill of Exchange for 500/.; that Alexanier 
TurnbiM resides abroad, and that P. £• TyrnbuU 
refused to appear for him in the said Action, and 
therefore the Plaintiffs proceeded to Outlawry against 
Alexander Turnbull, and had since caused a Declaration 
to be delivered against P. E. Tumbull, stating that fact, 
and that P^ E. Tttrnbutt had pleaded the General Issue, 
and Issue had since been joined in the said Action; 
and Notice of Trial had been given, that John Relpk 
will be a material Witness for the Plaintiff on the said 
Trial ; and the Plaintiffs cannot; ais the Deponent is 
advised, and verily believes, safely proceed to Trial 
without the benefit of his Evidence; and that John 
Refyk being resident at Gibraltar, or elsewhere beyond 
the Seas, the Deponent, on behalf of the Plaintiffs, 
applied to the Attorney of P. E. Tumbull^ and requested 
faim to consent to a Commission to be issued from the 
Court of King's Bench to examine the said John !Relpk 
de bene esse, but he refused to consent thereto ; and in 
consequence of the refusal of the said P. £. Turnbull{a), 

(a) A Rule or Order for taioedwitboat consent ; Tidd's 
Ihis purpose cannot be ob- Prac. 860. Ed. 8. 

R 
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such survivor, should pay the said Stock or Principal 
Sum of 2,000/. or transfer or assign the Security or 
Securities taken for the same, unto the Plaintiff jafwt 
Byrchallj for her own use and benefit. And the said 
Testator declared, that if the Money to arise by the Sale 
which he had directed of certain parts of his real Es- 
tate, should, together with his Personalty, not be suffi- 
cient, after payment of his Debts and Funeral Expenses, 
for the payment of the Legacies given by his WUl, that 
all other his Freehold, Copyhold and Leasehold Estates 
should be charged therewith, and that his Trustees 
should raise the deficiency by a Sale or Mortgage, or by 
the Rents and Profits, of his said other Freehold, Copy- 
hold and Leasehold Estates, proportionate and according 
to the respective values thereof, and appointed Ann 
Richmond Webb, Eliza Richmond Webb, and the De- 
fendants, James Bradford, and Richard Farmer, Execu- 
tors of his Will. 



The Testator died'on the 1 7th February 1 805, and his 
Will was proved by James Bradford and Richard Farmer, 
only. The said Sum of 2,000/. was not invested ac- 
cording to the Trust of the Will, but was, without the 
knowledge of those persons beneficially interested in it, 
retained by James Bradford in his own hands, and Inte- 
rest was regularly paid thereon. This circumstance 
being made known to the Plaintiffs in the year 1818, they 
filed their Bill, praying that an account nught be taken 
of the Personal Estate and Effects of the said Testator, 
and that the same might be applied in a due course of 
Administration ; and that so much of the three per cent 
Consolidated Bank Annuities might be purchased by the 
said James Bradford and Richard Farmer, upon the 
Trusts in the said Testator's Will declared, of the Stocks 
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or Funds to be purchased with the said Legacy of 2,000 /. 
as might, at the time when the said Jamet Bradford and 
Riehard Farmer had got and received Assets of the said 
Testator snflBcient for the same» have been purchased 
with the sum of 2,000 /• ; and in case the Personal Es- 
tate and Effects of the said Testator, should not be suf- 
ficient to answer and satisfy the said L^acy or Sum of 
8,000 /• then, that an Account might be taken of the 
Rents and Profits of the said Testator's Estates (mean- 
ing those first directed to be sold) received by the said 
James Bradford and Bichard Farmer, or by their or 
either of their order, or for their or either of their use, 
or which they or either of them might liave received ; 
or if the Money received from the sale and disposition of 
the said Testator's said Estates, and in case the said 
Personal Estate and Effects, and Rents and Profits, and 
Money last mentioned, should not be sufficient for the 
same, then that the said Testator's said Estates directed 
to be sold as aforesaid, or such parts thereof as then 
remained unsold, or a competent part thereof, might be 
sold for that purpose; and in case the said Personal 
Estate and Effects, Rents and Profits, and Money last 
aforesaid, and the Money to be produced by sale of such 
last-mentioned Estates, should not be sufficient for the 
purpose aforesaid, then that the said other Estates of 
the said TestatoTy'or a competent part thereof, might be 
sold for the same. 
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The Cause coming on to be heard this day (a), it was 
referred to the Master to inquire (among other things) 
whether the Defendant George Skrimpton and Hannah 
his Wife, and the Plaintiff jRicAarel Byrchall and ilni^his 
Wife, or any, and which of them, were at any time, and 

(a) Ante, p. 13. ^ 

B3 
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when, respectively apprised that the Defendant James 
Bradford had the said sum of 2,000 7. in his own hands, 
and for the better discovery thereof the Parties were to 
produce upon Oath, all Deeds, Papers and Writings ia 
their custody or power relating thereto, and were to be 
examined upon Interrogatories as the said Master should 
direct. 



The Master, by his Report, dated the 14th August 
1821, (among other things) stated, iliBi James Bradford 
and Richard Farmer (since deceased) alone proved the 
6aid Will, and that the said James Bradford had prin- 
cipally acted in the execution thereof; and on or before 
the year 1807, possessed themselves of sufficient Assets 
for ihe purchase of Stock sufficient to answer the said 
Legacy of 2,000 /., as directed by the said Will; and that 
the said Legacy of 2,000 /. was not invested in the Pur- 
chase of three per cent Consolidated Bank Annuities 
until some time in the month of March 1819 ; and he 
found by the several and respective Answers and Exa- 
minations of the said Plaintiffs, 12. Byrchall, and Ann 
his Wife, and of the Defendant, Hannah Shrimpton, to 
Interrogatories exhibited before him pursuant to the 
said Decree, they severally and respectively deposed, 
that they were apprised some time in the month of 
January 1818, as well as they could recollect, and not 
before, that the said Legacy or Sum of 2,000 /., was 
retained by the said James Bradford, in his own hands* 
and not placed out and invested by him; and the said 
James Bradford, and Ann his Wife, also deposed, that 
upon, or shortly after being apprised thereof, they, in 
conjunction with the said other Plaintiff, promoted the 
Institution of this Suit; and he found that the said 
Defendant G. Shrimpion, by his answer and examina- 
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tion to InterrogatorieB also exhibited befoie him^that be 
was apprised, upon being applied to to put in his Answer 
to the Bill filed in this Cause, as well as he could re- 
collect, and not before ; apd that he had considered of 
the state of Facts and Examination aforesaid, and found 
that the Plaintiffs, RicJiard Byrchall, and Ann his 
Wife, and the said Defendant Hannah Shrimpton^ were 
apprised some time in the month of January 1818, and 
not b^ore : and the said George Shrimpton was apprised^ 
OB the application made to him tp put in his Answer 
to the Plaintiff's Bill, and not before, that the said 
Legacy or Sum of 3,ooo/., was remaining in the hands 
of the said Defendant James Bradford, and not invested 
or laid out. 



^3^ 
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The Cause coming on to be heard on further diiee- 1833. 

tions, TMarch. 



Mr. Bell, Mr. Sugden, and Mr. MeggUon, for the 
Legatees. 

It is found by the M^sUt^n Report that the Legatees 
bad no notice of the i^ieach of Trust until the year 
1818. The annual Sum of 100 /. was paid by James 
Bradford; and he represented that the sum o(%/)Ool* 
was invested according to the Trusts^ which was a gross 
Breach of Trust 

Mr. Hart, and Mr. BcupeB, for the Defend«t 
James Bradford. 



No Case hns gone so far as to say that an Ez^utor, 
who was directed to lay out Money in Sleek, and has 
not done so, shall be charged at the accidental Prioeof 

B4 
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Stock when it Bhould hgye been laid out. It never 
could have been considered that the Money was invested 
in Stock, the Receipts are given as fdr Interait; and the 
Sum paid AnnuaQy is the exact Interest upon 2,000/. at 
Rve per Cent per Annum. 

The Vice-Chancellor: — 
Where in the Administration of an Estate this Court 
decrees the payment of Legacies which by the Will 
are directed to be invested in Stock, it never enters into 
consideration whether the Executor might or might 
not have been able, with reasonable diligence, to have 
provided for the Legacies at an earlier period, in order 
to fix him with such amount of Stock as at the eaili^ 
period might have been purchased with the Legacy. 
And the reason probably is, because the difficulty and 
expense which would attend such an Inquiry in the 
case of an Executor, makes it more convenient in Prac- 
tice that the Legacy should be provided for in Money 
at the time of the Administration by the Court, without 
reference to the Price of Stocks. But where a Legacy 
is given by a Will to a Trustee, who is not an Executor, 
and he is directed to invest it immediately upon receiv- 
ing it in the purchase of Stock, and he receives it from 
the Executor, and in the place of such Investment he 
kee|>s it in his own hands, his conduct is a plain Breach 
of Trust, and he is clearly answerable to his cetim que 
Trust for any Loss by a subsequent rise in the Price of 
Stock. There is in such a case no difficulty or incon- 
venience in ascertaining the extent of the Loss. 

When an Executor, who happens also to be named a 
Trustee, of a Legacy to be laid out in Stock, has fully 
administered the Estate, and assented to the Legacy, 
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and letaios the Legacy in Uf hands, not as Assets of 
the Testator, but as Trastee of the Legacy, then the 
principles which would apply to another Trustee must 
apply to him. He ip no longer clothed with the cha* 
racter of Executor, but is, as to the Legacy, a mere. 
Trustee. 
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Such is the Case of this Defendant Bradford: and 
haying failed in his attempt to establish that it was by 
consent of the cestui qw Trual that the Legacy was not 
invested in Stock, he must now transfer as much Stock 
as the Legacy would have purchased when he ceased to 
hold the Legacy as. Executor, and become a Thutee* 
And if the Partieji do not agree as to that period it 
must be referred to the MaUer to inquire into that 



The Parties afterwards agreed, in order to save the 
reference to the Master that the Price of Stock should 
be computed at a day stated. The Decree was as 
ioUows; 

« This Court doth declare, that the Legacy <Mr Sum of 
a,ooo/. given by the Will of the said Testator JoAii 
jRjeAfiioiuI Webb, as therdn mentioned, ought to be in- 
vested in the Public Stocks or Funds. The Defendant, 
James Brat^ard, possessing Assets of the said Testator 
suffiaent to answer the said Legacy; and it beii^ ad- 
mitted that the said Defendant possessed Assets suffi- 
cient for that purpose on the 1st February 1808, It is 
ordered, that the Defendant James Bradford do pur- 
chase as much Bank 3/. per cent Annuities as the sum 
of 2,000/. would have purchased according to the mar* 
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ket price sneh Annuities bore on the ist February 1808. 
And i€'ordered» that the Maxter do ascertain the price 
such Annuities bore on that day, in case the Parties 
differ about the same. And it is ordered, that die Sum 
of 2^64/. ^t. Bank three per cent Annuities, abeady 
purchased by the said Defendant Jamez Bradford, be 
taken in part of the Annuity hereinbefore directed to be 
purchased. And it is ordered, that the Master do tax 
the Plaintiffs, and all the Defendants, except the said 
j€ant$ Bradford, their Costs of this Suit, and what shall 
be taxed for the said Defendants Costs be paid by the 
Plaintiffs. And it is ordered, that all the said D^nd- 
ants Costs be added to the Pkintiffii Costs ; and it is 
ordered, that such Costs be paid by the Defendant^ 
James Bradford^ and any of the Parties are to be at 
liberty to apply as there shall be occasion." 



Reg. Lib. A. 1821. fol. 1060. 

It appears l^ the Registrars' Books, that this Cause 
was re-heard before his Honor the Vice-Chancettor <m 
the 8th June 1822, when the above Decree was varied, 
by ordering that James Bra^ord do transfer into the 
name of the Accountant-OeneraI,in trust, in this Cause, 
so much Bank three per cent Annuities as the Sum of 
2,000/. would have purchased according to the market- 
price such Annuities bore on the ist of February 1808; 
the Sum of 2,5642. 2«. already purchased by the said 
Defendant, James Bradford, which is now standing in 
the name of the said Accountant-General, to be taken 
in part of the Annuities directed to be purchased. 



Reg. lab, A. 1821, fol. 1550. 



CASES IN CHANCERY. 

From a Petition afterwards presented in this Cause 
to the Master of the RoQs it appears that Stock was 
purchased by James Bradford pursuant to the Decree. 

Keg. Lib. A. \%^\ . fol. 2195. 



245 



1822. 

V 



Btbcball 

V. 

Bradford 
and others* 



JOHN MAITLAND Plaintiff, 182a. 

and ^^ March 

MATTHEW CHALIE, JOHN SHUTE DUNCAN, ' ' 

JOHN ARNOLD, and HENRY SKRINE, 

Defendants* 

Matthew CLAREMONT, by his WiU, dated the Bciiuest of 

s6th February 1772, bequeathed as follows: — ^"^ And as 35^000/. 3 per 

to all my temporal Estate wherewith it hath pleased Ood ^^^* ^o Testa- 

to bless me, I dispose thereof as follows, (that is to say), ^^^* Daughter 

I name, constitnte, and appoint my worthy Friend and \ J^, v' 

and after her wr- 

cease^ one moiety to the Testator's next ofkin^ in equal degree, other than 

and except amy Child or Children of S. C; and as to the other moiety 

to go unto and amongst aU and every the Child and Children ofS, C, 

equtdly to he divided between them at their respective ages of 21 years, if 

more than one. Share and Share aUke, and if but one, then to such onfy 

Child at his or her age of 21 years. The Will afterwards contained 

a proviso, that in case 5. C. should die without leaving any Child or 

CMldren of her body, or leaving any such Child or Children, such only 

ChUd, or all such Children, should die before attaining the age of 2\ years, 

then the last^mentioned moiety skould be paid among all the next of Un 

^the Testator, in equal degree, who should be living at the time if the 

death of the longer liver of them his said Daughter and her said ChiU-> 

ren so dying before having attained the age of 21 yean^ as aforesaid 

Determined that^ two Daughters qfSm C. having attained the age of 21 

years, but died in the life-time of their Mother, took vested interests in 

the last^mentioned moiety* 
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Partaerj JohnNichoku Linwood, Esq., my Friend Ihands 
Douroure, of Remington, in the County of Middlesex, 
Esq., and my faithful Book-keeper, Mark Cepha* Tutet, 
Executors of this my Will ; and it is my wiU, and I do 
hereby order and direct that my said Executors do and 
shall, as soon as conveniently may be af%er*my decease, 
set apart, out of my Estate, or purchase with a sufficient 
part thereof, a Capital of 25,000/. in such of the Parlia- 
mentary Funds, or Government Securities, carrying Inter- 
est at the Rate of 3 per cent per annum, as they my said 
Executors shall think fit; which said Capital or Fund 
of 25,000/., when so set apart or purchased, I will shall 
be transferred to and taken in the joint names of my 
Executors, unto whom I give and bequeath the same, 
upon the several Trusts, and to and for the several uses> 
intents and purposes hereinafter mentioned, expressed 
and declared of and concerning the same, (that is to 
say), in trust, to pay all the Interest, IKvidends, and 
Yearly Produce of the said Capital or Fund of 35,000/., 
as l^e same shall arise and become payable, unto my 
Daughter Susanna Chalie, the Wife of John ChaUe, of 
London, Merchant, for and during the term of her 
natural life, for her sole and separate use, and upon her 
own single and separate receipt. Sec. ; and from and 
afler the decease of my said Daughter Susanna ChaUe, 
then in trust, to transfer and assign one m<nety or 
half part of the Capital or Principal of the said 25,000/. 
unto' and equally amongst all and every my own next of 
kb, in equal degree, (other than and except any Child 
or Children of my said Daughter) who shaD be Kving 
at the time of the death of my said Daughter ; and in 
trust, to transfer and assign the other moiety or half 
part of the said Capital or Principal of the said 25,000/. 
unto and amongst all and every the Child or Children 
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on the Body of my said Daughter, lawfully begotten Or 
to be begotten, equally to be divided between them, at 
their respectiye Ages of twenty-one years, if more 
than one, share and share alike; and if but one, then 
to such only Child at his or her Age of twenty-one 
years, upon trust, in the mean time, and until such 
Child or Children' shall respectively attain his her or 
their ages of twenty-one years, to pay and apply so 
much and such part of the Interest, Dividends, and 
Yearly Produce of the said last^mentioned moiety or 
half part of the said Capital or Fynds of 25,000/., as 
they my said Executors, or the survivor of them, or 
the Executors or Administrators of such survivor, shall 
in their discretion tiiink proper, for and towards the 
Maintenance and Education of such Child or Children 
of my said Daughter respectively, and in trust, to lay 
out and invest the Surplus, Interest, and dividends, 
(if any) of t&e last-mentioned moiety or half part of the 
said Capital or Fund of 35,000/., as the same shall 
fffom time to time become due and payable, in the pur- 
chase of the same species or sort of Funds as the last- 
mentioned moiety or half part shall or may consist of; 
or in the purchase of such other Parliamentary Funds,, 
or Oov^mment Securities, carrying interest at the rale 
of three per cent per annum, as they my said Executors, 
or the survivors or survivor of them, or the Executors 
or Administrators of such survivor, shall think fit; 
which Funds or Securities^ in or upon which such Sur- 
plus, Interest, or Dividends, shall be laid out and 
invested, shall be taken in the names of my said Ex- 
ecutors, and be added to and go in increase and aug- 
mentation of and be applied in the same manner as is 
hereby directed concerning the last-mentioned moiety or 
half part of the said Capital or Fund of 25,000/.; and 
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in case any of such Children, there being more than one, 
shall happen to die before he she or they shall have 
attained the said Age of twenty-one years, then upon 
trust, to transfer and assign the share or shares of hia 
her or them so dying of and in the said las1>-mentioned 
moiety or halfpart of the said Capital or Fund of ^5,000/., 
and of and in all the increase thereof (if any), unto the 
survivors or survivor of such Children, equally to be di- 
vided between them, at their respective Age of twenty-one 
years, if more than one such survivor, share and share 
alike ; and if but one survivor, then to such surviving 
Child at his her or their Age of twenty-one years ; but 
in case my said Daughter Stuannah Chalie shall happen 
to die without leaving any Child or Children of her body 
lawfully begotten, or leaving any such Child or Children, 
And such only Child,or all such Children, shall happen to 
die before any of them shall have attained his her or their 
said Age or Ages of twenty-one years, then in trust, to 
transfer, assign and pay, the Capital or Principal of the 
said last-mentioned moiety or half part of the said 
25,000/,, and all the increase thereof (if any), unto and 
amongst all and every my next of Kin, in equal degree, 
who shall be living at the time of the death of the longer 
liver of them, my teid Daughter and her said Childrai 
go dying before having attained the said Age of twenty- 
one years as aforesaid/' 



Matthew Claremont^ the Testator, died, leaving his 
Daughter Susannah Chalie surviving, and after his 
death his Will was proved by John Nicholas lAnwood 
Francis Duroure, and Mark Cephas Tutet^ 



Soon after the death of the said Testator, John 
Nicholas Linwood, Francis Duroure, and Mark Cephas 
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Tuietp mppropriated a certain part of the said Testator^s 
personal Estate, and invested the same in the purchase 
of 35,000/. three per cent Consolidated Bank Annm«- 
ties in their names^ upon the Trusts of the said WilL 

Susannah Chalie had issue only two Children, viz* 
Marianne Chalie, and Jane Sarah ChaUi. 
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Marianne Chalie having attained twenty-one, inter* 
married in 1784 with Henry Skrine, and upon their 
marriage a Settlement was executed, whereby, after r^ 
citing the Will of Matthew Claremont, and that the said 
Marianne Chalie having attained her age of twenty-one 
years, had, as one of the two Children of the said Su- 
sannah Chalie f become entitled to a vested reversionary 
interest in one half part of the moiety of the said sum 
ci 85,000/. Stock, which was bequeathed to die Children 
of the said Snsammh ChaUe, such moiety was settled 
upon the Trusts therein mentioned, for the benefit ot 
the said Henry Shine and Marianne his Wife, and the 
issue of the said marriage. 

In the year 1788 Marianne Skrine died, leaving 
Henry Skrine, her Husband, and one Child, the De« 
fendant, Henry Skrine, her surviving. 

Jane Sarah Chalie having attained her age of twenty- 
one years intermarried in 1794 with William Garth- 
shore, and a Settlement was made previous to their mar. 
riage, dated the sist of May 1794, whereby, after re- 
citing the Will of the said Matthew Claremont, and 
that the said Jane Sarah Chalie had attained her age o^ 
twenty-one years, and was become entitled to the re- 
version expectant on the death of the said Susannah 
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Chalie her Mother, of the sum of 6,250/. three per 
cent Consolidated Bank Annuities, one .half [Murt of the 
said moiety of the sum of 25,000 /. by the Teatator^a 
Will bequeathed to the Children of the said Susannah 
Chalie as aforesaid, subject to be reduced on the /con- 
tingency of the said Susannah Chalie having other 
Children who should live to attain the age of twenty- 
one years ; and, after oth^ recitals, it was provided, that 
the fortune of Jane Sarah Chalie should be respectively 
transfenred, assigned, and vested upon certain Trarts 
thereinafter mentioned, for the benefit of the said Wil* 
liam Garthshore and Jane Sarah Chalie, and the iwue 
of the intended marriage. 



Jane Sarah Garthshore died in Ae lifetime of her 
Mother Susannah Chalie, without issue, and intestate; 
and upon her death Letters of Administration of her 
Effects were granted to her Husband William Garth* 
shore. 

William Garthshore died soon afterwards, intestate, 
and Letters of Adminstration of the Goods, Chattels, 
and Effects of the said William Garthshore were grantr 
ed to his Father, Maxwell Garthshore, and, as such Ad- 
ministrator, said^oxKie/i Garthshore obtained Letters of 
Administration de bonis non of the said Jane Sarah 
Garthshore. 

Maxwell Garthshore died several years after, having 
appointed the Plaintiff one of the Executors of his 
Will. 



Letters of Administration de bonis non of the said 
Jane Sarah Garthshore were granted to the Plaintiff as 
Executor of Maxwell Garthshore. 
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Susannah Chaiie re^diVed the DiVidriiaf^ ttiA atfriilal 

PtodttCe of the Snifii 6f 25,000/w diiririg bet We, mid' 

she died m Matth 1 82 K jH iitUith 

«. 

John f^kholas Linwaad, Pfakdh Ikii'dkte, uni MOfh ..i ^..v-J. 
^ i- J A w. and olnen. 

Cephas Tuiet died, and Matthew CktOi^ JohM 8huHl 

Duncan, and John Arnold, were appointed the Tnistees 

of the l^om of ^5,006/. three pet ifent co^'&dtA^ 

Bank Annuities, and the same stood in their ndtn^ iii 

the Books of the Bank, and they received the Dividends 

accrued thereon since the d^fttfr <!ft thd Mid iSutaMah 

Chaiie. 

tile Bin ttaSAg the for^ng fiWCd Airitet tftteldtfi^ 
that th^Pkintiff; m A^ftiii&itrMot <l^ ^d^ iioAi>r«W 
8a((t Jdrii Sfairah Gdfthshori, \^ (btKl^d f» t^eteiter MriT 
have trfltttfei^f^ lAto hitt niBtif^ohefiMM^][ta^ dtatte 
of the Sum of 25,000/. consolidated BAAk Aiiti^ties- ttf 
which the said Jane Sarah Garthshore became entitled 
on attaming her age of tw AU^nibe' yteHnf. 

Yhi& Pra^if^ 6f &e Bto ^Mib, tH)it'(3^ PlaintMr,^ tjf ^ 
I^sotisd Rep^i^t^V^ of Md Jdifi ihtM OAf^hm^^ 
might be c^lkretf etdi&ta to ret^iv^ ola^ ^^^idth ]p«rt 
of shfCte of the stfd tif5^,o6<cr/. fliree pdi^e^McbMc^iiaW 
Bank Aimtiitte^ ^taiUHhg tit fhi niMkit 6f mA Mm^ 
fhew Chaiie, John Sf/^ BMUak, tfttd Jehu^ Amtii 
and one fourth part of the Dividends thereon, which 
had accrued due slmie the death of SusannAh Chdik ; ibd 
that said Matthew Chaiie, John Shute Duncan, and JoAn 
Arnold, might be decreed to transfer into the Plaintiffs 
Qsone such one*foarth part or share, and to pay him 
one fburib part of snob Dividends. 

S 
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The DefendaQt« Henry Skrine, by his Answer, insisted, 
that as sole next of Kin of the Testator, living at the 
death of Susannah Chalk, he was entitled to the whole 
of the 25,000/. three per cent consolidated Bank An- 
nuities, and to all the Dividends accrued thereon since 
the death of Jane Sarah Chalk. 



Mr. Bell, Mr. Sugden, and Mr. Pembertpn, for the 
PlaintiflF. 

Mr. Hart for the Defendants. 



The Cases cited were Willis v. Willis (a), Harrison v. 
Foreman (i), Jefferson v. R^nous (c), Smther v. WU- 
lock (rf), Schenk v. Legh (e), Randall v. Metcalfe (/), 
Fowls V. Burdett (g), Kii^ v. Hake (A), Howgrave v. 
Carter (»), Woodcock v. Duie of Dorset (k), and iS^wr* 
^55 V. Pearson (/)• 

The Vice-Chancellob. 
In this Case a clear vested Interest is in the first place 
given to the Children 6f a Daughter attaining twenty- 
one. If in the Clause which gives the property over on 
failure of Children of the*Daughter, the word " having ** 
be read for '' leaving," the whole Will will express a con- 
sistent intention to that effect. I feel myself bound by the 
Authorities to adopt this Construction. Woodcock v, the 



(a) 3 Ves. 51. 

(b) 5 Vei. 207. 

(c) Cited 9 Ves. 311. 

(d) 9 Ves. 234. 
(♦) 9 Ves. 300. 

(/) 3 Bro. P. C. 318. 
(g) 9 Ves. 428. 



(A) 9 Ves. 438. 

(1)3 Ves. &Be8u7d. S.C 
Coop. 66. 

(k) 3 Bro. C. C. 569- 

(A 4 Madd. 411, and see 
al»o Perfect v. Lord Curxon 
5 Mad. 443. 
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Duke of Dorset was much stronger; there the expiesskm 
was '^That if the said Lord John and Lady B-ances 
should leave at the death of the Survivor any Child or 
Children of their two bodies^ then the sum of 5,000/. 
was to be raised and paid to such Child or Children upon 
their attaining the Age of twenty-one Years/' Yet Lord 
Thurlow there held that a Child who had attained twen- 
ty-one, but died .in the lifetime of Lady Frances, took 
a vested Interest. So in the Case of Fowis v. Burdett 
a Portion provided for younger Children whom the Par 
rent should leave at his death, to be paid at twenty-one, 
was raised for a Child who having attained twenty-one 
died in the Ufetime of the Parent I must therefore 
declare that the two Daughters having lived to attain 
twenty-one took vested interests. 



^51 



i8ds. 



Maitlano 

.Chalik 
and othenk 



Reg. Lib. B. 1821. fol. 1172. 1176. 



DAVENPORT v. DAVENPORT. 

O/Lr. Heald and Mr. Fisher moved, on Notice, for an 
Injuuct],on, and a Receiver upon Bill filed, and Affidavit. 

Mr. Maddock opposed the Motion, stating, that the 
Bill had been referred for ScaAdal; that the Master had 
reported it scandalous ; and that an Order was obtained 
for expunging the scandalous matter; and observed, that 
when an Injunction has been obtained a Defendant 
cannot upon putting in his Answer move to dissolve 
the Injunction if the Answer is referred for Imperti- 

8 2 
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n6B0t {a\ beoanse it is not aaeertained what the Aiuf^tr 
is ; 80 here« it cannot be known what the Bill u until 
thasoandaltms matter is expunged ; till then the defend- 
ant ie unable to answer it ; until the BiU is peffiM^ted, 
the Motion cannot be made. 



Tb» Vic$*CkanoeBor said, that nntfl the Scandal was 
expunged it was not aseeptained what the BiU was, and 
could net be answered, and therefore dismiesed the 
Motion, 



l823. 
i6th April. 



Inre HAKDV smI DAIJEL 



A Motion cannot jVIr,. AG4R moved, that the hearing of a Petition by 

he made to ad- Hardy and Dak, to supersede a Commission of Bank- 

Jowm a Petitum ^uptcy against them, might be adjourned until after an 

"* ^\!^ ' Action commenced by them against the Messenger shall 

the Bankmptcy ^^^ ^«^ *"^- 
if n^qif^ory M 
kai fmf O M . Mr. Cii/fei, amtrd:— 



The Vke^Chancettor refiised &e Motion, statinif, that 
the Application must be made by Petition in the Bank- 
mptey. 
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CWTLBR ti. OAEMEft. !»««. 

16th April. 
*- ^ "• 

JVlll. CHING moved to enlarge Publication to the PMication en- 
last day of next Easter Term, and that the Plaintiff iarged under the 
might be at liberty to sue out a Conmiission to examine circimutancet. 
further Witnesses in the couutry ; and that the l)efendant 
might name two Commissioners, and join in the Com** 
mission; or that in default thereof the Plaintiff might 
have such Commission directed to his own Commis- 
sioners. 

The Bill was filed in 1816, and the Commission to 
examine Witnesses issued in Michaelmas Term 1820, 
and Publication passed by rule in Hilary Term 1821, but 
no further Proceedings took place, ^e Cause was no^ 
set down. 

In support of the Motion, an Affidavit by the Plain- 
tiff^s Solicitor was filed stating " that at the time the 
Commission for the examination of Witnesses in this 
Cause issued, and at the time of the examination of the 
Witnesses on the part of the Plaintiff, under the same> 
he, this Deponent, was not advised, and therefore did not 
know that it would be necessary for the Plaintiff to 
prove the Marriage of the Plaintiff^s grandfather, and 
where he died, which facts, this Deponent has since 
been advised it is essential to the Plaintiff's interest in 
this Cause for him to do, the question in this Cause 
principally depending on the pedigree of the Com. 
plainant. And this Deponent further saith, that fdr the 

»3 
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reasdns assigned, no Witnesses were produced on tlie 
part of the Plaintiff to prove such facts. And this De- 
ponent further saith, he hath been advised, and verily 
believes, that he cannot proceed with safety to the 
hearing of this Cause, without proving the aforesaid 
facts, and which, this Deponent believes, none of the 
Witnesses already examined are enabled to do. And 
this Deponent further saith, that he.verily believes the 
Witness intended to be examined in this Cause, in case 
this honourable Court shall be pleased to permit a re- 
newed Commission ix^ issue for the examination of 
Witnesses, will be able to prove such Marriage, and the 
place of such death, by proving in the usual manner the 
Copies or Certificates of the entries in the Parish Re- 
gisters of the Marriage of the said Plaintiff's said grand- 
father, and of his Burial. 



Mr. Roupell, contri, .stated the danger of allowing 
another examination of Witnesses. 



The Vice-chancellor: — 
As the Cause is not set down, and the fact to be 
proved is only a Title by Representation, I cannot do 
any injury by granting this Application. Take the 
Order, on paying the Costs of this Application, and of 
the Commission. 
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EDWARDS 17. EDWARDS. ,g„. 

17th April* 

A BILL was demurred to, and the Demurrel- allowed, 
with liberty to amend the Bill. 

Mr. Pembertm moved for leave to dismiss the Bill, on 
payment of 5/. the Costs of the Demurrer; and the Vice- 
Chancellor made the Order. 



KING V. TURNER. ^ [8"- ., 

16th ApnL 

* V ' 

Mr. P EMBERTON moved for leave to amend the AmenAneni of 

BUI, without prejudice to an Injunction that had been ^^oOowedwUh^ 

obtained on the Merits. fr ,. 

an Ir^unctton 

which had been 
Mr. Newland, contri, said the Motion was without obtained on the 
precedent merits. 

The Vice-Chancellor [after speaking with Mr. Crofts, 
the Registrar,] was of opinion, that the Motion was ac- 
cording to the Practice (a). 

Order made. , 

Reg. Lib. A. 1 82 1 , fol. 1 1 93. 

(fl) See accordingly Prac. Reg. 210. Turner v. Baxeley, 
3 Ves. & Bea. 331. 



s 4 
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l89fl. 

18, 19th April PATON V. ROGERS. 

I/of^ a ^/or A REFERENCE was made in tliis Cause as to Title, 

a speei^ per- Jhe toaster reported a good Title could be made, «- 

fwfiumce by the ^p^ as to so inuch of the Estate as a Widow was en- 

7V^c»iL^ titled to in respect of her Dower, she refusing to join in 

before or when ^^ Conveyance to the Purchaser. The Cause came oa 

th€ came comee ^f fhrther directions, and the Vendor then represented, 

on upon further that Uie Widow had agreed to join m the Convey- 

directionif a spe» ance. 
cffic petformance 

Mn Sugden and Mr. Boupell, for the Plaintiff. 



m// be decreed. 



Mr. Hart and Mr. Pepys, contra, contended, that as 
no good Title cc^dd 1^ i^ade ^t (he time of the Re- 
port, the Vendor, now that the Cause came on upon 
further directions, co\|l<J not inqi^t^ 9a ttie Vendee's p^r- 
forn^ce^ of ]us Contract, by reason that the Doweresa 
now consented to join in the Conveyance. 

Mr. Sugden : — 
Previous to the Master^s Report she consented to 
join in the Conveyance; we can bring an Affidavit of 
t^at.. 

The Vice-Chancellor stated, that if at the hearing on 
further dilC^pj^ipQi^ t^e Vendor was prepared to eure the 
objectipn' to the Title which was reported by the Mat- 
ter, tfiat he was in time to do so, but he required an 
Affitevii tiiAt tlie W4do!i9( wa^; f^dy tq, if^kim (tf) 

(a) Se^ on this subject 630. aud Mortkck v. Butkr^ 
Longford Y. Pitt, 2 P. Wm- 10 Ves. 315. 
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The Decree was grounded upon an Affidavit that the iS^q. 

Widow agreed to join in the Conveyance ; and that the * "* ' 

Defendant undertook to procure her to join in auch a Patok 
Conveyance. RogImis. 

AnQtb^r q^eatioQ axg^e w to tb^ Coats pf tfie Suit, 
f^i J^Uimft w th^qi purphase^mney. 

JSx. ffart and Mr. P^pi^t conteud^ that a$ no Title 
^Dld 1^ ^ladQ until tb^ Widpw opo^ented to joia in 
i)^ Qqi^jes^JM^, which, aa they insistedt was Bot the 
q^^ uptil tilie Csm99 camo on foY further directions> the 
Plaintiff ought to pay the Costs of a Suit occasionod by 
his deficient Title, and that Interest on the Purchase- 
moM!f QVgbt ta be givea from the time wb^ it was 
alwwft a. good Title co^ be ttwde. 

TV Vui^Chancelhr mi, that uoder the circum- 
stances the Defendant sbcmld wi pay the Cpata of the 
Suit. That as to payment of the Purchase-money, it 
W9ifi.^ gfmml, but npt w universal rule, that when a 
specific performance is decreed the Vendor is entitled 
to his Purchase-money, with four per cent interest from 
the tim<e viheu ^e money uta^ ooutraoted ta be paid, 
and^ tb^ Piirqbe^r is entitled to the Refita. wA Profits 
from the time when Possession was to be delivered* 
Sir William Grant seems to have considered the rule as 
miivcssel; but I have held, that where the Vendor has 
iB^iproperly delayed the execution of the Contract, and 
xefiised to. give Possession^ he ought not to be benefited 
by the delay he has occasioned. 
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]8«o. FRANKLIN v. LAY, 

3d May. 

T^ .1 Ml ^ The Testator devised her moiety or half part in s 
Death, without . ^ , ^ , , , ^ w 

leaving issue is ^^^^^ Estate to her Orandson^ John Frankltn, and to 
as to reed Estate the Issue of his Body lawfully to be begotten, and to 
a general failure the Heirs of such Issue for ever; but if her said Griand- 
of issue, and is son should die without having any Issue of his body 
not restrained to lawfully begotten, then she gave and devised the said 
Issue Uving at ^^j ^^^ j^^^ Nephew W. B., and to hi* heirs for 
death oy words of "^ '^ 

limitation s^. «^«^- 
added to Issue 

of tenant for John Franklin suffered a recovery, and contracted to 

^fc• sell the moiety to the Defendant ; and a doubt arising 

as to the extent of his Estate, the Bill was filed for a 

specific performance, and having stated the Will, the 

Defendant put in a general Demurrer. 



The Parties desired that the question should be de- 
cided here, and not sent to law. 

It was insisted for the Plaintiff, that he took an 
Estate-tail by force of the limitation over being on a 
general failure of Issue. 

The Defendant insisted, that having regard to the 
prior limitation to the Issue of the body, the words 
*• leaving Issue " were to be construed as leaving Issue 
living at his death. 

The Cases cited by the Plaintiff were. 
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Wright V. Pearson (a), where the limitation was to iggo, 

the Heire-male of the body of the Tenant for life, and ' ' ^ 

their Heirs, and for default of such Issue-male, over. Franklin 



King ▼. BureheU (fi), where the limitation was to 
J. H. for life, remainder to the Issue of J. H. his and 
their Heirs, and for want of such Issue, orer. 

Denn ir. Pnekey (c), where the limitation was to A^ 
for life, without impeachment of waste, and after 
his decease, to the Issue-male of his body, and the 
Heirs and Assigns of such Issue-male for ever, and 
for de&ult of such Issue-male, over. 

FrarA v. Stovin (d), where the limitation was to A. 
for life, remainder to the Issue-male of AJb body and 
their Heirs, and in default of such Issue, over. 

For the Defendant were cited, 
Crooke v. De Vandes (e). 

Dansey v. Griffiths (/), where the Devise was to R. 
D. and his Heirs ; and if R. D. should die, and leave no 
Issue, then over. 

Held an Estate-tail, and not an executory Devise, and 
favourable therefore to IMaintiff. 

Doe dera. Gillman v. Ehey (g), where the Devise was 
to A. and the Issue of his body, his her or their Heirs, 

(a) 1 Eden, 119. (r) 9 Ves. 197. 

(^) 1 Eden, 424. (/) 4 M. & S. 6i. 

(c) 5 T. R. 299. (5) 4 East, 313. 
{d) 3 East, 548 



Lxir. 
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iBso. Q<]piaUy to be divided if mora than one ^ ud if As 

' — ^ — ^ have BO Issue of his body limng at kk dm^MH^ Uieii 
oven 



Fkavkun 

GrettM V. Howard {h\ where the Devise was to the 
Testator's Wife il.» of all his red and personal Estate, 
she first paying his debts and fuawal expenaea; weA 
after her decease to the Heirs of her body, share and 
share alike^ if more than one i aod in default of Issue 
to be lawfully begotten by him, to be at her own dis- 
posal. There being Children of the Testator by Us 
Wife, held that the Wife took only fiw life, with re- 
mainder to the Children as Tenants in eonUnon te fee 

Tbia decision not held by the Bar to be satisfac- 
j toiy. 

The Vice-chancellor stated, that no authority would 
warrant him in construii^ the words *^ Leaving Issae," 
as meaning Issue living at the death. Thai leaving Issue, 
as applied to real Estate, imported a general failure of 
Issue, and brought the Case within the authorities oited 
by the Plaintiff. 

That taking the intention to be, that the Estate 

should only go over upon a general failure of the Issue 

of the Grandson, the whole Will would be reconciled 

by construing the word Heirs of such Issue, as Hms of 

! the body, and then not even the particular intent would 

I be sacrificed to the general purpose,.M.^ 

That the words, '^ dying without leaving Issue/' 
might of course be restrained by other expressions in 

(A) 6 Taunt 94. 
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the Wiil^ to Issue living at the death. As the general 
worck, ^ ia default of Issue," might also be, but not by* 
words of Umitsftion superadded to the Issue. 

Reg. lib. A. i8ig. fol. 1035. 
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BASKETT V. TOOSEY. 

X HE Plaintiff, resident at Bencoolen in the East Indies, 
brought an Action here against the Defendant, and filed 
a Bill for a Commission for the Examination of Wit- 
nesses at Bencookrk in support of his Action. 

Mr. Hhuk now moved for such Commission upon the 
usual affidavit of tiie materiality of Ae Evidence sought. 

M?» J^ opposed the Motion, upon the gmnnd, that 
luidcr the Statute of Aft 13. Oeo.3. c. 63. s. 44, it ! 
competent to the Court of Law where the Action ' 
brought, to award a Writ in the nature of a Mandamus 
or Commission to the Chief Justice and Judges of the 
Su|«eme Court of Fm JVilHam, or the Judges of the 
M^yoir's Court of Afodra^,. jBMidc^, or Bencoolen, %o take 
tke. l^Bawnatioitof Witauiaeft. 

Mr. Hinde, in reply : — 
By the 42 Geo. 3. c. 29, the Settlement at Bencoolen 
was reduced; and made a Factory, subordinate to die 
Presidency of Fori William, and there is now no Mayor's 
Court at Bencoolen, which place is distant 1800 miles 
from Fori Wittiion : and it would be impossible or, at 
least, very difficult, and create an enormous expense, to 



1822. 
10th May. 
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bring the Witnesses such a distance to Fort WilUam 
to be examined. It was thought proper therefore, to 
apply to this Court for a Commission to be directed at 
once to Bencookn, 

The Vice-chancellor granted the Motion. 

Reg. lib. A. 1821, fol. 1366. 



4th May. 



COX V. CHAMPNEYS. 



The Defendant 1 HE Defendant was in Contempt for want of an An- 
being in contempt swer, and was taken into custody. He afterwards put in 
for want of an ^^ Answer, and on the 12th March 1822, an Order was 
, ' "^ . made for his discharge on payment or tender of the Costs 
and an order for of his Contempt, (Reg. lib. A. 1821, fbl. 851.) and he 
his discharge was was discharged accordingly. But the Costs of his Con- 
obtained upon .tempt were not accepted by the Plaintiff. 
payment or ten- 
der of the Costs^ Q^ ^^ ,^2d March 1822, Exceptions were taken to 
The Costs were ^® Answer, and the same were on the 3d April following 
tendered but not referred (Reg. Lib. A. 1821; fol. 928). After Warrants 
accepted. After- before the Master, the Defendant undertook to answer 
wards the answer the Exceptions, and to put in his Answer at the next 
was excepted to g^^^ y^^^^ ^he 16th April; but on the l6th, ^in- 
and referredyand 

after IVarrants to proceed before the Master ^ the Defendant submitted 
to answer the exceptions. . The Plaintiff did not proeed immediately 
upon the former process of Contempt ^ but waited for an answer to the 
Exceptions, Held, tliat an Order for time to answer the Exceptions ob- 
tained by the Defendant^ was regular. 
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stead of putting in his Answer, he obtained an Order ig.^^. 

for a month's time to answer the Exceptions. (Reg. Lib. ' "^ ' 

A. 1821. foL 1046). Cox 



On the 27th April Notice was given of a Motion to 
discharge the Order of the 1 6th jlpril for irregularity, and 
Mr. Pemberton now moved to discharge the Order for 
time, insisting that the Plaintiff had a right to resume 
the former process of Contempt, as the Costs of the 
Contempt had not been accepted, and the Answer was 
insufficient. Exceptions having been filed and submitted 
to ; and he cited Hill v. Turner (a), and the cases of 
Boehm v. De Tastet(fi), and Colson v. Graham, (c) 

Mr. Wakefield, contra: — 
After the Answer was put in, and the Costs were ten* 
dered, the Defendant was not in Contempt, but was en- 
titled to move for time to answer the Exceptions. 

The Vice-Chancellor : — 
On the Exceptions being submitted to, the Plaintiff 
might have resumed the former process of Contempt, 
but havii^ consented to wait for a further Answer, he 
waved that right ; and he cannot be considered as wav- 
ing that right conditionaQy only until the i6th April', 
the Defendant was therefore entitled to the ordinary 
time allowed for answering exceptions. 

Motion refused. 

(a) 2 Ves. & Bea. 372. (c) 1 Ves. & Bea. 331. 

(6) I Ves. & Bea. 324. 
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iSflfl. EDWARD JENNEY and JANE HTJMPHREYS 

13th June. (Widow of Henrif Humphrief), V. CHARLES 

* ' ' ANDREWS, JOHN NEWMAN, CHRISTOPHER 
TADDY, and JOHN TULLOCK. 

A Bankn^ fiV a Settlemait in Aptit t8o8^, vti&d€ {nreviotxdy to 
kaoing a power tjfae Marriage of Henry Humphries tod Jane his Wife, 
2f oppmniment a moiety of 6,599/. xt3. gd. three per cents becaiire 

»W ^made^Hi ^^^^^^^^^ of the Matridge,) as Henty HwipkHii shoxdd 

WiUt dupoiing ^ ^^ ^^^ ^^'^ ^^^ Testament in writing, or any 

of ike Property, writing in the nature of a Will, of any Codicil or 

end then became Codicils executed by himt itt die j^resence o( and 

bankn^; and attested by two or more credible Witnesses, direct, 

^^'^hhcJ^ limit, or appoint, and for want of such dhection, Kmr- 

ii at nd d' d ^^^^» ^^ appointment, in tnist, for the Plaintiff Jon^ 

tritkout reoohng Humphries, her Executors and Admtmsftators. tienry 

hU Witt. HeU jHtimpArte^beingindebted to the Plaintiff Edward Jentiey, 

thai the Appom- in the Sum of 4,500 L, assigned or appointed hiir In* 

tee by the WiUit terest to Jenney, by fmlenture, dist Angast 1815, as a 

a Truiteeforthe ge^urity for the Debt. Gtt the 15th NotMtBer 1815, a 

R^^t *jL Commission of Bankruptcy issued agafarst Bemy Hum- 

be^m^Jch ^er jP**^; ^« Defendants, Tad^ and Tuttock, and Newman, 

he had obtained were chosen Assignees ; and Andrews dUd tiie Plaintiff 

hii Certificate. JemMy, the Trustees under the Settlement, proved a Debt 

under the Commission, on account of a Bond given to 

them by the Bankrupt, for securing a Sum of Money, as 

part of the Trust Funds of the Marriage Settlement; 

and received a Dividend, which was added to the Trust 

Property, a moiety of which the Bankrupt had power to 

appoint by his Will. 
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Henry Humphries^ in order more effectually to secuie 
Jermey, on the 29th August 1815 made his Will in the 
presence of two Witnesses, and thereby appointed his 
Interest in the Trust Monies to Jenney, his Executors, 
Administrators, and Assigns, in trust, to raise the said 
Sum of 4,500/. and Interest, and subject thereto, in 
trust for the Plaintiff Jane Humphries. 



1822. 

j£NNET 

and Another 

w- 
Andrews 
and Olbers. 



^ Henry Humphries died on the loth May 1820, with- 
out Issue, having previously obtained his Certificate, 
and Jane Humphries, the Plaintiff, proved the Will. The 
Plaintiff Jane Humphries claimed the absolute Interest 
in the Money and the Prayer of the Bill was accordingly. 
On the other hand, the Assignees of Humphries the 
Husband claimed the Money. 

Mr. Home and Mr. Roupell, for the Plaintiffs : -- 
The Bankrupt had a Power of Disposal only by Will ; 
and the Properly appointed could not therefore be Assets 
till after his death. But as the Bankrupt obtained his 
Certificate, this Property, acquired subsequently, cannot 
pass to the Assignees. 

Mr. Sugden for the Assignees : — 

The Certificate is not mentioned in the Pleadings, 
and was never heard of till' now. The Bankrupt meant 
to execute the Power by his Will ; and although a Will 
is ambulatory, and not consummated till the death of 
the Testator, yet the Power is sufiiciently executed to 
create a Trust for Creditors ; and the Will for this pur- 
pose is operative from the moment it was executed^ 



The Vice-Chancelloh: — 

Where there is a general Power of Appointment by 

T 
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Will, and an Appointment is made, the Appointee i« a 
Trustee for Creditors ; but it is not for Creditors at the 
time of the execution of the Will, but at the death of 
the Testator. The Certificate of the Bankrupt deprives 
the Assignees of all Claim for the Benefit of the Creditors 
undor the Commission. 

Reg. Lib. A. 1821, fol. 2514. 



15th June. 



RICHARDSON v. WARD« 



Rectiver^aU&wed An Application was made by Mr. Spence on behalf of 
theCostM of hU Christopher Swale,ihe Receiver appointed in this Cause, 
^charMedl ^^^ ^^^ passing his Accounts before the Moiter the 
Recognitanoe entered into on being appointed Receiver 
might be vacated, and that the Costs of and incidental 
to this Application might be retained by him out of tbc^ 
Balance in his handa. 



Mr. Parker objected only to that part of the Applica- 
tion respecting the Costs thereof. It appeared from an 
Affidavit of CAmTopAer 5icMi&,andhis Medical Attendant, 
that he had consented to be appointed Receiver early 
in the year i8ftO» at the uq^ent request of two of the 
Defeqdants, and had acted in that capacity since that 
time ; that late in the same year his Eyesight beoame 
affected, and he had entirely lost the use of one Eye, 
and was unable to read or write ; that he was subject to 
giddiness in the Head, which impaired his Memory, 
and that such affection was increased by the anxiety 
arising from his situation as Receiver. 
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It was, am<Mig other things, ordered that the Master 
do tax the said Christopher Swale his Costs of this 
Application, and incidental thereto, and the amount 
thereof be allowed on passing his Accounts. 

Reg. Lib. B. iSsi. fol. 1933. 
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CHERVET r. JONES. 

1 HIS was a Bill against the Defendants, as Executors, 
to estabUsh, by a Letter, a demand against the Assets. 
It was objected the Letters were not stamped. The 
Vice-chancellor directed the Cause to go on, but that 
before the Decree was delivered out the Letters should 
be produced to the Registrar, stamped. 

It appeared that Ebenezer Jones, one of the Executors, 
who was also Residuary L^tee, was at first desirous of 
paying the PUuntifF's demand, but his Co-Ezecutris, 
Mary Jones, the other Defendant, refused, and as the 
Assets stood in their joint names, he was nnaUe to pay 
the same. 

It was admitted, as to Costs, that the Plaintiff must 
have a Decree for them against both thcf Defendants, 
out of the Assets, but Ebenezer Jones, who was desirous 
of payii^ the Debt, insisted the Executrix Mary Jones 
ought to repay the Costs of the Suit to him, as her 
refusal to pay the Debt occasioned the Suit ; and con- 
tended his Answer might be read, to show that he was 

T 2 



1823. 
soth Jane. 
^- >r- ' 

Bill founded 
on a Letter not 
stamped. Decree 
madet but direct- 
ed not to be deli'- 
vered out until 
the Letters 
stampedtoerepro' 
duc'ed to the Re- 
gistrar. Whether 
the answer of one 
Defendant can be 
read against a 
cO'Defendant as 
to Costs. Qu. 
Such answer wiU 
clearly groundan 
inquiry before the 
Master as to the 
fact. 
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willing to pay the Debt, but that the other Executrix 
refused. On the other hand, it was contended that an 
Answer of one Defendant cannot be read even on the 
subject of Costs against another Defendant. 

The VlCE-CHANCELLOfl : — 

There being no issue joined between the Defendants, 
you cannot read the Answer of one Defendant against 
another even as to Costs, other than as a suggestion 
upon which the Court may direct an inquiry before the 
Master. 



Mr. Heald, and Mr. Koe, for the Defendant Mary 



Jones. 



Mr. Combe, for the Defendant Ebenezer Jones. 



The Decree, so far as related to Costs, after directing 
the Costs of the Suit to be taxed by the Master, and to 
be paid by the Defendants out of the Estate of the Tes- 
tator, proceeded thus: '' Let the said Master inquire and 
state to the Court, whether any and what application 
was made by the Plaintiff, Catherine Chervet, to the 
Defendant, Ebenexer Jones, in respect of the demand in 
the Bill mentioned, and what was the conduct of the 
said Defendant upon such application; and let the said 
Master be at liberty to state any matter specially at the 
request of either Party, and for the better taking the 
accounts, &c. [usual directions], and reserve the consi- 
deration of all further directions, and of the Costs of the 
said Inquiry; and also upon whom the Costs of the Suit 
shall ultimately fall, until after the said Master shall 
have made his Report, and any of the said Parties shall 
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be at liberty to apply to the Court as there shall be ,3^^, 

occasion ; and it is ovdered that the Costs of these appli- * ^ ' 

cations shall be considered as Costs in the Cause/' Cbbrtst 



Reg. Lib. A. 1821. fol. 2518. 



lOSES. 



HALL vr. DB TASTET. «ad June. 



A COMMISSION Jor the Examination of' Witnescies Tke Cauri 
vetumable on a day certain expired on the morrow^ emmot extend the 
and as aU the Plaintirs Witnesses had not been ex- ^^^^t. 
amined, Mr« CooAe moved that the Return of the Comr ^j^ cxamtnatiofk 
mission might be extended until the Seal before next ofWitnenes. 
Michaelmas Term, and cited several instances' where it 
had been done ; and mentioned that it was a common 
practice, and that the Clerks in Court ooosidered it as 
such. 

Mr. JBkU qpposed the Motion, as being unpreee* 
dented. 

The. Vifcf-CAoncelfor said, it did not appear that the 
point was coniested in the Cases alluded to by Mr. 
Cooke f that where the Commission was returnable on a 
day certain an order could not be made to extend tha 
time. 

Motion refused, without Costs. 



T3 
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S2d June. MUDDLE and others v. FRY and others. 



Th0 words The Testator, William Fry, by his Will, after som^ 
Worldly Estate religious passages, more lengthened than is usual ia 
htld to pass red Wills, and directions as to his funeral, proceeded thus : — 
and personal £*- ** As to my worldiy Estate, I will and positively order 
^ '* jj ,^ that all my lawful Debts be paid first; I give and be- 
Laa> is not enti- V^^^^^ ^^^ ^^® ^^^^ Children of my late Brother, 
tied to have a Thomas Fry, of the Parish of Lingfield, in the County 
Case sent toLaxD, of Surrey, the sum of 25/. of lawful money of Great 
if the construe- Britain, to be equally divided between them. Also I 
iimofaWmbe gj^^ ^^ bequeath unto the Daughter of my Nephfew 
William Fry, Son of my Brother John Fry, the turn of 
10/. of like lawfol money ; likewise I ^ve and be^ 
queath unto my said Brother JoAn's Daughter, Clare^ 
the sum of 5/. of like lawful money* I also give and 
bequeath unto [her Sitter Mary% Chikl; the sum of 5 1. 
Also I give and bequeath unto Thomas Fty, Son of my 
Brother John Fry, the sum of 10 Lot like lawful money. 
Also I give and bequeath unto Mary and Sarah, 
Daughters of JSefer^ Fry^ the sum of sL each; I also 
give and bequeath unto my three Sisters Childien and 
Grandchildren the sum of loo/.» to be equally divided 
ambng them. Ako I give and bequeath unto by Bix>- 
titer Edward Fry, scnkv, the sum of 40<« of like lamM 
money. Also I give and bequeath unto my Nq>hew 
Edward Fry, junior^ the sum of ioo/« of like lawftf 
money. It is further my vriU, that the Daughter of the 
said William Fry, and the Daughters of the said Ro- 
bert Fry, shall not receive theur money until ib»y shall 
have attained the age of twenty-one years. Lastly, I do 
nominate, constitute, and appoint Edward Fry, senior 
of the Parish of Mayfield, in the County of Sussex, 
and Edward Fry, junior/ of the Parish of Ulcomb, in 



CASES IJSr CHANCERY. 

the County of Kent, to be my Executors to this my last 
Will and Testament. And I do hereby utterly revoke, 
disallow, and disannul aH former bequeathes (a), Wills, 
and Legacies by me heretofore in any wise left or made, 
declaring, ratifying, and confirming this and no other 
to be my last Will and Testament. In witness whereof 
I have hereunto set my Hand and Seal, this 28th day of 
March, in the year of our Lord 1807. And it is further 
my will, that in case there should be any bad Debts, 
(that is to say,) not recoverable, then each person shall 
receive in proportion according to such loss ; and if my 
worldly Estate should amount to more than here be- 
queathed, then it is my will that each person shall 
reoeive his proportion according as heretofore be-* 
queathed/' 

The Will was attested by three Witnesses. 

The Testator died seised of Freehold Estates in the 
County of Kent, and unmarried. 

The Bill was filed on behalf of the Legatees, for the 
usual Accounts of the personal Estate, and in case the 
same was insuflBcient for the payment of his Debts, 
funeral^ and testamentary expenses and Legacies, that 
tbe deficiency might be supplied by the Rents and 
Profits, and a Sale of the real Estates ; and in case of 
a surplus, that the same might be divided amougtot the 
Legatees in proportion to their Legacies ; and wat if 
the Court should be of opinion that the real Estate wag 
not liable to the payment of such part of his Legacies 
as his personal Estate was insufficient to discharge, 
then that so much of the personal Estate as was applied 
in payment of the Debts might be decreed to be raiied 
by Sale or Mortgage of the real Estate, 
(a) So in the WilL 
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The Defendants, the Heirs in Gavelkind, or daimjiig 
under them, insisted by their Answers, thai the real 
Estate wa» not charged by the Will with the payment 
of Debts. 

The personal Estate was sufficient for the payment of 
the Debts, but not of the Legacies. 

Mr. Hart, and Mr. Barber, for the Plaintiffs. 

The Vice-Chancellor desired to hear the Defendants 
Counsel. 

Mr. Sugden, and Mr. Blemnan, for the Defendants: — 
l^e real Estate is not affected by this Will. The 
Legacies given are merely money Legacies. The words 
** Worldly Estate," as used in this Will^ do not include 
real Estate, and if they did, it amounts only to a charge 
of the Debts upon such Estate. " Worldly Estate,'' in 
the first part of the Will, must have the same meanmg 
as those words have in die latter part of the Will, which 
apply only to personal Estate. Those 3Vords are used 
in the same sense as worldly affairs contrasted with 
spiritual affairs, to which the Testator has adverted at 
so unusual a length in the introduction to his Will. In 
those cases where the words ** Worldly Estate," have 
been held to pass real Estate, there has been some 
othfir ^ention of real Estate, showing an intention to 
operate upon such real Estate. In Doe dem. Spearing 
V. Buckner (i), the Testator, in the commencement, 
expressed his intention to dispose of his Estate and 
Effects both real and personal, and by a residuary clause 
gave '' all the rest of his Estate and Effects of what 
nature soever to A. and B. their Executors and Admi- 
nistrators, upon trusts applicable only to personal 
(6) 6 T. R. 6io. 
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Estate and the Court held, that seemg there was no- 
thing in the residuary Clause to pass the Estate, and 
that seeing there was nothing in the Will to make it ne- 
cessary for the Trustees to take to perform any 'trust in 
them, the Heir-at-law stands intreuohed in his right 
as Heir, and cannot be removed from it. 

The Defendants being Heirs-at-Law have a right to 
a Case, we are therefore desirous, without proceeding in 
the argument, to' have a Case sent to Law. 

The Vice-Chancellor : — 
It is wholly in the discretion of the Court whether a 
Case shall or not be sent to a Court of Law, and subject 
to any further argument you may use ; the point appears 
to me so dear diat I am not willing tosend it to Law. 

I^endant*s Couiue/ continued. 
In Newland v. Marjoribanh (c) there was a devise of 
all the rest, residue and remainder of the Testator's Es- 
tate, and the question was, whether the devise was 
restricted to personal Estate by directions applicable to 
personalty only. In that case the real Estate was de- 
vised to trustees and their heirs for a term of ten years* 
The Court held that the heir was entitled ; and the deter- 
mination shows how very clearly the intention must be 
expressed in order to disinherit an heir. 

In Doe dem. Hurrelly. Hurrell(d),ihe Testator, after 
payment of his just debts, funeral, testamentary, and 
other incidental expenses, gave and bequeathed all the 
rest and residue of his estate and effects whatsoever and 
wheresoever, unto his Brother, his Executors, Adminis- 
trators, and Assigns, upon certain trusts; and it was 
held that the real Estate did not pass under the Will, 
(c) 5 T«iunt. a68. (d) 5 Bara.& Aid. 18. 
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The pnliyision in the Will, that the daughter of WU- 
tiam Fry, and the daughters of Robert Fry, shall not 
receive their money until they attain twenty-one, and as 
to bad debts, shows, that he had personal Estate only 
in contemplation. The intention must appear plainly, 
much plainer than appears on this Will, before the Court 
can disinherit Heirs-at-Law. 

The Vicb-Chancbllor: — 
The words '' My Worldly Estate,'' unless qualified 
by other expressions, necessarily comprise both real and 
personal Estate, and there is nothing in this Will which 
amounts to such a qualification. 



1829. 
35th June. 

*■ V ' 



RAYNER V. OASTIER. 

This was a Sill to redeem a Mort^rage. The De- 
fendant set up a twenty years Possession* The Plaiir 
tiff proved by parol evidence acknowledgments of the 
Mortgage vrithin twenty years. 

The Vice-chancellor re-stated the principles he had 
laid dovm in Hodle v. Healey (a), and decreed a Re- 
demption. 

Mr. Bell, and Mr. Barber, for the Plaintiff. 

Mr, Agar, and Mr. Treslove, for the Defendant. 

(fl) Ante, p. 183. 
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BALL t,. TUNNARD. . ^^^^ 

J HIS was a MotioD, supported by Mr. Bell, Mrl 
Heald, and Bfr. Pepys, to dissolve an Injunction which 
had been obtained against Trustees. 

Mr. Sugden and Mr. Bickersteth viffe^xed for the cei- 
tuis que trust, to oppose the Motion, though they were 
not Parties to the suit, and cited, as an authority for so 
doing, Creagh v. Nugent (p). 

The Vice-chancellor : — 
The Cestuis que Trusts, being no Parties to the Suit, 
cannot be heard upon this Motion; the Case cited was 
under very special circumstances, and has no applica- 
tion here. 



INGHAM V. BICKERDIKE. 36th W 



Upon an application to remove Testamentary Guard- The Courtcwu 
ians, and for a reference to appoint others. «of remaoe a tes* 

tameniary Gnat'' 
The Vxcb-Chancellob, dian, but will ajH 

Said, The Court will not make an order to remove a point a proper 
Testamentary Guardian ; but a proper Case being made, j^'**"* ^0 super* 
the Court will refer it to the Master to appoint some other **'*"" ^^ *'*^"" 
person to superintend the Maintenance and Education ^. ffi^j^ 
of the Infant, The order made was as follows : ^^^ 

•* This Court doth order, that it be referred to Mr. 

Dowdeswell, one, 8cc. to approve of a proper person to 

superintend the person and education of the Plaintiff, 

Theophilus Hastings Ingham, instead of the Defendants 

(6) M08. 354. 
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J. H, and J. C. ; and h is ordered, that the said Master 
do state upon what evidence he approves of any parti- 
cular person to act as such Guardian; and it is or- 
deiedy that the said Master da approve of a place for the 
maintenance and education of the said Infant, and he is 
to state the same, with his opinion thereon, to the Court ; 
and it is ordered, that the said J* H. and J. C. be re- 
strained from interfering with the person of the said In- 
fant Plaintiff or his Estates (£f). 

Reg. lib. A. iSaf, fol. 1841-2. 



182a. 
26th June. 

I ^ ' 

A Writ of lit 
exeat regno can* 
not be obtained 
upon an Affidavit 
made before the 
BiU is filed. 



ANON. 

Mr. TRESLOVE moved to discharge an Order that 
had been obtained by Mr. Wakefield for a Writ of He 
exeat regno. He grounded his application on the cir- 
cumstance that the Writ was obtained upon an Affidavit 

Court sometimes, though 
rarely, removes a testamen? 
tary Guardian; but if he 
behaves not to the satisfac- 
tion of \h» Court, orders regu- 
lating his conduct are fre- 
quently made upon him/^ 
Spencer v. Earl of Chesterfield^ 
Amb. 146. (fKeefe v. Casey, 
1 So. & Lef. 106. Ex parte 
Earlofllchester, 7 Ves. 381. 
See also Treatise on Equity, 
Ed. 5. Fonb. sd. vol. 398 fr« 
Vin. Abr. art. Guardian. 2 
Com. Dig. 521, and 1 Woode- 
son's Lect. 461. 



(a) The following 
may be consulted on the su* 
perintendance of the Court of 
Chancery over testamentary 
Guardians. Anon. 1 Sid. 424. 
Fosfer & Demiy, 2 Ch. C.327. 
S.C. 1 £q. Ab. 261. Bedell 
\. Constable^ Vaug. I80. Mor* 
gan V. Dillon, 9 Mod. 135, 
reversed in the H. L. 4 Br. 
P. C. 306. Ed.Toml« Duke of 
Beaufort v. Berty, i P. Wms. 
704. Eyre v. Countess of 
Shaftesbury, 2 P. Wms. 
106. H»ach V. Garvan, 
1 Ves. 160. Where Lord 
Hardu'icke observes, *' The 
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sworn before the Bill was filed; and observed that the 
Affidavit not being in a Cause the Deponent could not 
be prosecuted for perjury; and the Court would not An ox. 
issue a process affecting the liberty of the subject with- 
out an Affidavit upon which the Party could be indicted 
if he has sworn falsely. He cited Ex parte Brunker {a), 
where Lord Talbot says, ** In all my exjperience I never 
knew this Writ of Ne exeat granted, or taken out, with- 
out a Bin in Equity first filed.** The Writ therefore 
cannot be obtained unless on a Bill filed, and cannot of 
consequence be obtained upon an affidavit filed before 
the Bill is filed. It was not known to your Honor that 
the BUI was not filed ; if it had, the Writ would not have 
been granted. 

Mr. Wakefield, contri. 
The Bill is now filed, and though Lord Talbot appears 
to have said what is mentioned in the Case cited, yet in 
a note to that Case the Reporter -seems to have ques- 
tioned the propriety of the decision, and cites the oase of 
Uoyd v. Carter from Precedents in Chancery (jb), where 
the Writ was granted, though no Bill was filed; which 
report, he says, is warranted by the Registrar's Book. 
On bringing at Action at Law the Affidavit is not made 
in, but introductory to, a cause. So a Commis- 
sion of Bankruptcy is founded on an Affidayit made 
previously to the issuing of the Commission. 

Mr. Treslove in reply : — 
In the Cases at Law, and of a Commission of Bank- 
ruptcy, the Affidavit is a necessary preliminary to an Ac- 
tion, or a Commission, but ui Affidavit is not necessary 
to warrant a Bill for a Ne Exeat. 

(fl) 3 P* Wms, 311. (b) P. 171. 



278 CASES IN CHANCERY. 

183a. The Vicb-Ch ANCE lloh ^— 

* The Writ of Ne exeat regno ia given in aid of an 

Axon. equitaMe demand, but it must previously appear by a 
Bill filed, that there is an equitable demand. And the 
Affidavit is in support of the Bill. 

Order made as prayed, -with Costs. 



4th^Jiily BUNYAN v. MORTIMER. 



BiU against I HE Bill was filed against Husband and Wife, in 
Husband and respect of a demand on the Wife/ as Executrix of a 
fvife m respect deceased person. The Husband, who was a Bankrupt, 
cgamst Wife as ^*^ «tppeared for himself and his Wife, and had gone 
Eseeutrix. £tus' ^^1^^* ^^^ ^^ Attachment had been issued against him 
bandaSankrupt, for want of an Answer. 
and abroad f and 

Attaekment had Mr. ^kersteth moved for leave to issue an Attach* 
issued against ment against the Wife for not answering, the Parties 

him far want qf i)eing unwilling to issue the same without the sanction 

an Answer. Such ^^^^ ^n^^ j ^^^^ ^^ ^^^^ ^^ ^^^^ j^ 

an Attachment , _ _ „ •%- . ^ ,,..., 

wia not be grant' P^*'*^' ^^* ^^^ ^' %*(^J apphes m principle. 

cd against the ^ ,r ^ 

Wife, until an ^® VlCE-CHANCBtLOR:— 

order has been The proper course is, first to move that the Wife may 

obtained that the answer separately, and Notice of that intention must be 

Wife should an- gi^en to the Wife. 

sver separately, 

Motion for that 
order* 
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379 



BRYDGES V. STEPHENS. J^V; 

4th July. 



Application was made by Mr. Bat and Mr. Ellis, BiU will lie to 
on the coming in of the Answer, to dissolve an Injunc- '^'^^^ Tenant 
tion granted by tlie Vice-Chancellor, to prevent the •^^^.'^'-^^ ^"^. 
cutting of Underwood by a Tenant for life otherwise Undmooodofm 
than according to a due course of husbandry. imufficient 



Mr. Sugden proposed to read Affidavits in Answer to 
the Motion. It was objected that Affidavits could not 
be read after an Answer put in, but the Vice-chancellor 
over-ruled the objection. 

The Motion then stood over to give an opportunity to 
the Plaintiff to file counter Affidavits. 

On this day the Motion was renewed. 

Mr. BeU, and Mr. Ellis:— 
There is no instance of an Injunction to restrain the 
cutting of Underwood ; no case, unless of destruction, as 
by grubbing up Underwood, where the Court had inter- 
posed; and it appears, from our Affidavits that this 
the Underwood was of a proper growth for cutting. 

Mr. Sugden, contra, contended from the Affidavits that 
the Underwood was not of a proper growth to be cut. 

The Vice-Chancellor. 
Upon the same principle on which the Court restrains 
the cutting of Timber of insuffipient growth, it will re- 
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strain the cutting of Underwood-of insufficient growth (a). 
But in thia case the weight of Evidence is in favour of 
the sufficiency of the growth of this Underwood ac- 
cording to the custom of the Country ; and the Injunc- 
tion must be dissolved. 



(a) See also the opinion of the Lord Chancellor in Hampton 
V. Hodges^ 8 Ves. 105. 



5th & lothjoly. 

A Surety un- 
der am Amndty 
Deedf kaving re- 
deemed the An* 
ntaty after the 
Bankruptcy of 
theGrantorySued 
the Grantor upon 
a Bond of In* 
demnity^ and oh- 
tained Judgment 
for Arrears since 
the Bankruptcy^ 
and the price of 
redemption^ (3 
B. & A. 186.) 
This Court will 
not restrain him 
by Injunction 
from suing out 
Execution for the 
Arrears: quaere^ 



WATKINS V. FLANAGAN. 

L HIS was a Motion by the Defendant to dissolve an 
Injunction obtained by the Plaintiff for want of an 
Answer. The Plaintiff showed Cause on the Merits. 

In this case the Plaintiff^ Watkins, had by a Deed, 
dated 5th March 1811, granted an Annuity of 300/. to 
a person of the name of Martin. > The Defendant Fla- 
nagan joined in that Grant, as a surety for Watkins. The 
Deed contained a Proviso, enabling Plaintiff or De- 
fendant to redeem on payment of 2,175/. and all Arrears; 
at the same time Watkins gave Flanagan a Bond of 
Indemnity. 

In 1812, Watkins became Bankrupt. At that time 
a small Arrear was due in respect of the Annuity. 

(a) S. C. Flanagan v. Watkins, 3 B. & A. 
as to the price of Redemption. 
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In Aprii 1813 Flanagan agreed with Martin that igj^. 

he {Martin) should prove under Watkins^B Commission * 
for the Value of his Annuity, and should assign the Watkhts 
proof to him, Flanagan ; and then that Flanagan should Flawaoav. 
redeem the Annuity. Martin accordingly proved ; ^n- 
agon paid the Redemption Money and Arrears; and 
Martin by Deed assigned his proof to Flanagan. 

In 181 9 Flanagan sued Watkins on his Bond of In- 
demnity. He alleged three Breaches: first, that he, 
Watkins, had not indemnified him in respect of Arrears 
previously to 5th March 1813; secondly, in respect of 
Arrears between 5th March 1813, and the time of the 
Redemption; thirdly, in respect of Money paid by 
Flanagan, for Redemption. Flanagan obtained Judg- 
ment on the second Breach for Arrears between 5th 
JforcA 1813, and time of Redemption ; and on the third 
Breach for the sum of 2,175/. 

The Judgment in this last Breach was said to have 
been entered up by tacit consent of Parties, but it 
appears to have been warranted by the reported Judg- 
ment in the Court of King's Bench. 

The present Bill was filed to restrain Flanagan firom 
taking out Execution. 

The Vice-Crancellor. 
Before 49 Geo. 3. c 121, (a) usually called Sir Samud 
HowiUjf% Act, if an Annuity was secured by a Bond 
only, and that bond was forfeited previoudy to the 
Bankruptcy, the Annuitant was entitled to prove under 
ihe Commission upon his Bond, for the value of the 

(a) Repealed by 6 G. IV. c. 16. 
U 
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% , f 

Watkiks 

VlaKaqav. 



Annuity. If the Annuity was secured by a Covenant 
also, the Annuitant might elect to prove under the Com* 
mission for Arrears due at the Baikkruptcy, and to pro- 
ceed by Action against the Bankrupt for future Arrears 
notwithstanding his Certificate. I am not aware that 
any Case is reported as to the right of the Annuitant 
against a Surety, where the Annuitant had proved 
under the Commission by virtue of a forfeited Bond; but^ 
in principle, it is clear that he could not sue the Surety 
for the value of the Annuity proved, but could only pro- 
ceed against the Surety for past and accruing Arrears ; 
and if he recovered such Arrears from the Surety he would 
have been a Trustee for the Surety in respect of all sums 
to be received by way of Dividend upon his Proof. 
And if such Dividends had happened to exceed the 
amount of sdl Arrears which had or should become due, 
then the Excess would bdong to the BanLkrupt's Estate. 
If such was the law before Sir Samuel Ramilli/s Act, 
then the Question is, How has that* Act affected the 
Point ? By the decision of the Court of King's Bench, in 
Flanagan v. Watkins (6), a Surety for an Annuity, who 
makes payments after the Bankruptcy, has only proof 
under the Commission, by virtue of the eighth Section, 
in respect of Payments made for Arrears of the Annuity 
due at the time of the Bankruptcy ; and as to all odier 
Payments made by the Surety, the Bankn:qpt remains 
liable to the Surety^ notwithstanding his Certificate. It 
may be doubted whether the purpose of the Legislature 
for the relief of the Bankrupt, is not therefore in some 
degree disappointed (c). With respect to the Annuitant 
himself, the seventeenth Section of the Act, which 
gives him proof under the Commission for the value of 

(6) 3B. & A.186. 

(c) Since remedied by 6 G. IV. c. 16. s. 55, 
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the Annuity, expressly declares that the '' Certificate ckf 

any Bankrupt, under whose Commission such proof 

shall be or might have been proved, shall be a 

Bischarge of such Bankrupt against all demands 

in respect of such Annuity, in the same manner 

as the Certificate would discharge the Bankrupt 

with respect to any other Debt which might bare 

been proved ;" as, according to the decision in the Court 

of King's Bench, this seventeenth Section has no 

application to the Case of the Surety, it necessarily 

follows, that as to all payment made by the Surety, and 

not comprised within the 8th Section, the Surety is at 

liberty to proceed against the Bankrupt as if the Act of 

the 4gth George the Third, had never been passed ; and 

consequently in respect of payment made by him for 

Arrears which have accrued due subsequent to the 

Bankruptcy, he is entitled to sustain his Action against 

the Bankrupt, and upon that ground the Injunction in 

this Case cannot be supported. 
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Watkims 

FtAVAAAW. 



The Court of King's Bench seems to have been of 
opinion that the Plaintiff could maintain his Action also 
for the amount of the Redemption Money ; and this was 
not disputed in the Argument of Counsel ; yet it is to be 
observed that the Surety could not have been compelled 
to redeem ; and that the accruing Arrears were the only 
Debt due, or which might ever become due. 



In the Case of Wehh v. Webh {d). Lord Ellenborough 
is reported to have stated, that the Surety cannot compel 
&e Annuitant to prove for the value of the Annuity 
under the Commission of the Bankrupt. That point 
does not arise in this Case ; for here the Annuitant has 

(r/) 4 Maule & Selwyn, 333. 
u 2 
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iS««. prored the value under the Commission ; and I considet 
' it to be clear, that the Annuitant is to be deemed a 

Watkiss Trustee as to the Dividends payable under such proof, 
Flavao AH. for the Surety, to the extent which the Surety is damni- 
fied; and. if the Annuitant had not actually proved 
under the Commission, I should have thought that the 
Surety had an Equity to compel such proof (e). 



^*i. J^^l" T 1 BARBER and another v. CRAWSHAW and others. 
<lth & I lib July. 

A 'Party m A BILL of Revivor and Supplement was filed on the 
amtemptwhoob- i^fh February 1S22. 
tamed an order 
for a Cofntnit^ 

iion to take his ^^ *^® ^^ ^^ ^/wiV i8ft2, an Order for a month's 
** Pka, Ansxcerf ^^^^ ^ answer was obtained by C. Jttwood and T. 
or Demurrer," C. Smith, two of the Defendants. 
may put in. a 

^' On the following 14th of May, an Order was obtained 

. . ^ ^ r'y on their behalf for three weeks further time to answer. . 

had been merely 

to take his an- On the 15th June following, an Attachment issued 
svfer, whether he against them for want of an Answer, and C. Attwood 
could have put in only was taken into Custody ; but the Sheriflf of Surrey 
^ ^^^ returned that both C. Attwood and T. C. Smith were 

attached, and that ke had their Bodies. 

On the 25th of June, C. Attwood filed a Plea; and op 
the aSth of June, T. C. Smith also filed a Plea, which 
was taken under a Commission to Brighton, to take the 
Plea, Answer or Demurrer of the Defendants. 

(0 This is now expreraly provided by 6 Geo. IV. c. 16. i. 55. 
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A Motion was now made that the Pleas might be 
taken off the file for irregularity. 

Mr* Barber t in support of the Motion :— * 
After a Party is in Contempt for want of an Answer, 
he cannot put in a Plea. 

In Newiim ▼. Deni (a). Lord Hardwicke set aside a 
Plea filed by a Defendant who had been attached for want 
of an Answer. In Curzon v. De la Zouch(Jb\ a Demurrer 
and Answer filed by a Defendant, who had been attached 
for want of an Answer after orders for time to plead, 
answer or demur, not demurring alone, was ordered 
to be taken off the file. In Broughton ▼. Jones (c), your 
Honor determined that after an Attachment for want of 
an Answer, the Defendant can only answer ; if an Answer 
were put in and were insufficient, we might proceed in 
the process of Contempt already issued ; but if a Plea be 
put in, and over^ruled, and then an insufficient Answer 
is put in, we cannot resort to the previous process of 
Contempt 

Mr. Bell, and Mr. Garratt, contra : — 
In Newton t. Deni an Order for time to answer only 
had been obtained, and therefore it was held a Plea was 
irregular. But in Roberts ▼. Hartley (d) it was held, 
that on an Order for time to answer, a Plea might be put 
in, it being upon oath, and not considered as a dilatory 
proceeding. The same doctrine had been previously 
held in an anonymous case inPfere Williams (e), and is 
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(a) 1 Dick. S34. 
{b) 1 Swan. 185. 
(€) 3 Madd. 49. 



{d) 1 Bro. C. C. 56. 
« Dick. 554* 
(f) t P. Wmi. 464. 
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stated arguendo in Jones v. Earl of Strafford if)- Curzon 
V. De la Zouch, and Broughton v. Jones, were Cases of 
Demurrer, which are not allowed to be put in by a 
Defendant, who is in contempt. A Plea therefore may 
be filed under an Order for time to answer only, and the 
being in Contempt can make no difference. In this 
case a Commission was obtained after the Party was in 
Contempt, t6 take the Plea, Answer, or Demurrer of the 
Defendants, and the Plaintiffs joined in the Commission. 
The Terms of the Order for a Commission expressly 
authorized the putting in of a Plea. 



The Vice-Chancellor desired the Registrar to inquire 
as to the Practice. 

July 11th, On this day the Registrar stated the result of his 

inquiry to be, that the Plea was regularly filed ; and 
the Vice-Chancellor observed^ that his only doubt was, 
whether, after a Party was in Contempt, he was entitled 
to a Commission, to. take *' his Plea, Answer, or Demur^ 
rer ;" or whether it ought not to be merely to take his 
Answer ; but as the Commission in this Case was granted 
to take the Defendant's " Plea, Answer, or Demurrer," 
they were clearly authorized in putting in a Plea; 
ho objection having been made to that Order ; but his 
Honor desired not to be understood as giving an Opinion, 
that if the Commission had been merely to take the De- 
fendant's Answer, they could have put in a Plea. 

(/) 3 P. Wms. 80. 



END OF PART II, 
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GOATES V. COATES. i8th iS^Dber, 

PaUTNERSHIP Articles for fmneen, yew were j Person 
entered into between two Brothers who practised as having in Jrtin 
Surgeons, Apotbecariiss and Man-mid wives. A power ^^' 9f '^"^r* 
was given to either to dissolve the Partnership at the ***^ covenanted 
ead of seven years, but it was provided Uiat the party < ^ ^ otn 
m> 4i<»solviBg4he Partoership should not be at liberty ^ified period rf 
to practise a|i a Sivrgeon, Apothecary or MauHmdwife^ timt. The Court 
exeept 80 a Physician, withjin a oertain distai^ce of toiU not, before 
JSdiisbiiry, wbeca 4bey reruded« under a penally cl '^« arrival of 
«/)Oo2., to lie recovered in »» action in wbioh it should ^^^pcpod^grani 
i>nly be neoassary for the P}amtif tp prpve the fact of ^re^!^^k^^ 
PmsHo^ m breaob pf 4He Agreoinent, ^^ ^ j^^jl 

of his Agree" 

Xhe SeffiodsAt^ om of the Bn>ih«ns, gayjs notice t9 ment, nor for 

ihe other, the pWtift that he would ^m^^fi th^ Part, mischkf which is 

nersMp at the end of the mm yews, ftUqIi WA9^i ^breach at law 

^r ^ r T ' o of the Covenant 

9xym on th? lat of Janu^ ,i8m, _ ^^ ^^ ^^^^ 

X tiet. 
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The Bill was filed on the sitii November 1821, for 
a Decree to restrain the Defendant from practising in 
Breach of his Agreement, and for an interim Injunction 
to the saine effect, -and also to restrain the Defendant 
from soliciting business for himself, and from endea- 
vouring to dissuade persons from employing the Plain- 
tiff. The Bill alleged general Notice given by the De- 
fendant, that he meant to continue his Practice as 
Surgeon, Apothecary find Man-midwife, and that he 
had solicited persons to employ him in that character 
when the Partnership should expire, and not so to 
employ the Plaintiff. 

To this Bill there was a general Demurrer. 

Mr. Bell, and Mr. Wray, in Bupport:of the Demurrer, 
cited Co//ti» V. Plumb (a), Fletcher v. Dych (6), and 
Woodward v. Gyles (c).* 



Mr. Hwme, and Mr. Titiney, contrcL. 

The yiCB-CHANC£LU>R: — 

The only relief which this Bill seeks is an Injunction 
to enforce the Defendant's Covenant, but the time is 
not yet arrived when this Covenant is to operate ; the 
suit, as far as it seeks to restrain the Defendant's prac- 
tice, is brought therefore, not for relief against an exist- 
ing wrong, but for relief against the possibility of a 
future wrong. It is very true, that the conduct of .the 
Defendant, as slated in the Bill, affords a high probar 
bility that tbitf future wrong will be committed ; but it 
may be prevented, either by accident, or because the 
Defendant hereafter may be better advised. If the 

(a) 16 Ves. 454. W « T. R. 3a. (c) 2 Vern. 1 19. ' 



CASES IN CHANCERY. 

Court is to act prospectively upon the possibility of 
future wrongs when the Bill is filed two months before 
the wrong can actually happen, it must equally act 
prospectively two years before the time of possible 
wrong, if the conduct of the Defendant furnish reason- 
able grounds for the apprehension of injury. 

I am of opinion therefore, that this Court will not 
entertain a suit upon the mere speculation of possible 
mischief, which may never happen at all, and which 
cannot happen until a certain future period. 

But it is said, that this Bill seeks not merely to 
restraiii'the Defendant's Practice contrary to his cove- 
nant after ist January 1822, but to restrain him, in the 
mean time, from soliciting persons to employ him, and 
not to employ the Plaintiff after that period ; and that 
this is an immediate and not a possible mischief. I 
agree wholly with the proposition that this conduct on 
the part of the Defendant is a mischief, and a present 
mischief; but the question is, whether it is a mischief 
against which he has so guarded himself by his con- 
tract with the Defendant, that he has a right to com- 
plain of it in a Court of Justice. In other words, 
whether this conduct on the part of the Defendant 
is a Breach of Covenant. If it be no Breach of the 
Defendant's Covenant at Law, then this Court cannot 
interfere, for it is to execute and not to make Agree- 
ments for Parties. I am of opinion, that the mere 
solicitation of future business not followed by actual, 
practice after the 1st of January 1822, would be no 
Breach of the Defendant's Covenant at Law ; and that 
it is therefore no ground of present relief in equity. 
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Demurrer allowed. 
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ut June. REYNOLDS v. NELSON (a). 



Afktr a 2)f- 1 HE Defendant after a Decree for Specific Performance 
ereefaraspeqfie q{ ^ Contract for the Purchase of an Estate, to which 
Ferformance ^^ suhmitted, brought an Action at Law against the 
l^ndant he an' ^^^^^ "^ Equity for Damages in not completing his 
mat jtrocttd hg Contract within the time specified ) and the Plaintiff in 
AdianaiLawon Equity now applied for an Injunction to restrain the 
the Contract for Proceedings at Law. 
Danu^ei, 

The Vice-Chancblloe : — 
My Deoree proceeds upon the ground that the 
Defendant had dispensed with the time stated in the 
Contract If the Plaintiffin Equity had before the Decree 
applied for an Injunction to restrain the Defendant firom 
proceeding in an Action at I^aw to recover Damages, 
I should, upoki the same principle, have then granted the 
Injunction ; and a fortiori, I must grant it now. The 
PKoeeediag at Iol^ is inconsistent wid the Deuee in 
Equitjr^ 

(a) ths Austi 6f tbds Ca^ are stated ante, p. 16. 



l891. 

Uth December. LINOEN c. SIMPSON. 

* ^ ' 

The Court wUl A MOTION was made on behalf of the Plaintiff, £hat, 

make tnterlooH without prejudice to any exceptions the Plaintiff might 

^^^Z^?^' ^^'" be advised to file to the Answer of the Defendant, 

fSeeurit ^ *^® Defendant might in a week leave with his clerk hi 

Ditcooery and ^^^ ^^ Reference Book No. 2, admitted l^ his 

tnU not antici- Answer in this Cause to be in his custody ; with liberty 

pate the Decree, for the PJaintiH^ his Clerk or Agents, to inspect or refer 



CASES IN CHANCERY. 

to the same for the purpose of the said Plaintiff's Trade ; 
or that the same might be deposited in the hands of a 
third person in the town of Binmngham for the joint 
use of the Plaintiff and Defendant^ with liberty for the 
Plaintiff^ his Clerks or Agents to inspect the same for 
the purposes of the Plaintiffs Trade; or that the ^aid 
Bock might be restored to the possession of the P)|^n- 
ti^ with liberty for the Defmdant to inspect and refer 
to the Sfuneji as tiie Court ^hall direct. 

Mr* Hurt, in support of the Motion, cited Nutbrown 
T, Thorfffon {a), and FeUs r. Read(b). 

Mr< Bell, and Mr. Cooper, for the Defendant : — 

Tb^ wh^le object of the suit and pvaytr of the Bill 
are, that the Plaintiff might be dedued entitled to a 
copy ef this Book for the purposes oi his Trade. 

The Viof^Clufncdlor refused the Motion, stating that 
the Court made Int^locutory Orders for Production 
only upon two princif^es ; Seourity pending Litigation, 
and Pieeovery for the purposos of the Suit; and that 
the presMt AppUoaUon sough* an anticipated Decree. 

Beg. lib. B- iSsi, foL 24a. 



i8fii. 

LiNOBK 



(o) 10 Ves. 159. 



(6) 3 Ves. 70. 
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^821. DAWSON V. DAWSON, 

14th March. 

An Illcgiii' "Thomas CLARKE, by his WiU, dated the nth 
fMte Child may November 1817, devised and bequeathed as follows. — 
take^ by particu* '*' I give, devise and bequeath all my Real Estates in the 
lar description^ parishes of heyboum and Great Carlton, unto my two 
before iti Birth. Natural Children, Mary jinn Simpson, and J%omas 
Simpson, their Heirs and Assigns for ever, as Tenants 
iii common and not as Joint Tenants ; and I do hereby 
charge the same with an Annuity of 20/. to Ann 
Simpson, the Mother of my Natural Children, to be paid 
to her by equal half-yearly Payments, to be made imme- 
diately after my decease: And whereas the said Ann 
Simpson is in the family*way, and it is my will and 
desire, and I do -hereby give and bequeath unto the 
Child or Children with which she may be ensient at 
the time of my decease, all the rest, residue and 
remainder of my Personal Estate, to hold to him her 
or them, and their Assigns, to and for their Use and 
Benefit; and in case of the depease of the said last- 
mentioned Child or Children during his or their Mi- 
nority, I give and bequeath the same unto and to be 
equally divided between my surviving Natural Child or 
Children." 

The Testator died on the 19th November 1817, two 
days after the date of his WiU, without having altered 
or revoked it, leaving his said two Natural Children, 
Thomas Simpson and Mary Ann Simpson, him surviving. 

Ann Simpson, mentioned in the Testator's Will as the 
Mother of his Children, was an unmarried woman, and 
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was ennent at the time of the Testator's Death ; and on ' 
the 23d January following was delivered of two Children ; 
one of them tl^e Infant Plaintiffj SimpBon Clarke Simpson, 
and the other bom dead (a). 

r 

The Question was whether Simpson Clarke Simpson 
took under the WiU. 

Mr. Treslove, for the Infant. 

Mr. Parker, contra, said that if the Testator had hot 
died before the Birth of the Child, and Avm Simpson 
had afterwards married, and been ensient at his death, 
4iuch legitimate Child would have taken under the WiU, 
and therefore the Plaintiff could not take. 

The Cases cited were Cartwright ▼. Vawdry (b), and 
Gordon Y. Gordon {c). 



1821. 
Dawson 

V, 

Dawson. 



^ The ;Vice*Chancbllor held that the obvious in- 
tention of the Testator was to give to the Child with 
.whom Ann. Simpson was then ensient, if born after his 
death, and that the Child took therefore by particular 
description. 



(a) Reg. Lib. A. 1820, fol. 
940. 



(*) 5 Ves. 530. 
(c) I Mer. 141. 
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iBt Febraary. LEB t» RYDBR Slid otbfinu 

U^ken itisdU- A MOTION was made on behalf of the Plaintiffa to 
puted whether a diacharge an Order obtained on the loth November 
nefetuiant a, |^^^ g^ ^ Commission to assiirn a Guardian to an aged 
Mmd. incomvL ^^^^^ ^^ infirm memory for the purpose of answering 
taU to amwer.it ^^ PlaintiTs BiU* 
wiU be referred 
to the Miuter to The Affidalrit in support of tte Hoti6n disputed Ihe 

fcijittVt « *o /fc fcct of lafinnity. 
/act. 

Mr. BdB, and Mr. Longl^, in support of the MotioD^ 

Mr. fVhUmanh, contri. 

The Vice-Chancbliob made dte fbUawiag 
Order: 

''Hub Court do& order> that it be telei^ to Mr. 
Cross, one, 8cc. to inquire whether the Defendlmt Joibi 
Taylor is competont to answer the Plaintiff's BSl, wtth<^ 
out the appointmistlt of a Ouardian for fhsi {purpose ; 
and for the purpose of such inquiry^ it is ordered tiuft 
the Defendant John Taylor do attend the said Master 
from time to time as he shall direct. And the said 
Master is to be at liberty to call in such medical assist^ 
ance as he may think necessary in making such inquiry ; 
and the said Master is to state the result of the saui 
inquiry, with his opinion thereon to the Court, where* 
upon such further Order shall be made as shall be jusU 

Reg. Lib. B. i8ai, foL 435^ 



OASBS in CBANCBat. 001 

MARSH V. HUNTER. SthFebmaiy . 

In this Case, the Fia-CAmw^/imrtded, that if Trus »"*«» ^^^ 

may invest in Stock or on real Security, and they ^*?^****f^ 
lend on personal Security, and thereby the Money is lost, g^cJiiWi0idH^ 
they shall be answerable, not for the amount of Stock, j^^ ^ Pemmti 
which might have been purchased, but for the prin- SecmHyf tkejf 
cipal Money lost If real Security had been taken, the <*•// he amiw^ 
principal Money only would have been forthcoming to - ^^f^ "*^ 
the trust, and the want of real Security is all that is ^^^^^ 
imputable to the Trusteed. tnthrflftArtfhrrt 

wkkkmgkik0e 

MOUGHtON «. trrCHFORD. gth Pebiwy. 

M Law, tod for an Account The Injunction wait into Cawrt upom 
-gtunted oA the tehns of paying into Court the Amount on Ii^wieiumf 
^ the legal demand, and the Sum Was invested in the «*^ ^^' ** 
^^Wohase of Stock, and the Dividends accumulated. p^I^ "^ 

In the result of the Account t^e Plaintiff was fanui 
not to be indebted to the extent of the legal demand* 

The Vice-Chancellor considered the Money paid 
thto Court as Security only, and directed so muck of 
ttie ^St6ck to be sold us would raise the Sum fotmd due 
te the Deffitadant, with Interest up to the time ot ^&y 
ment, tind dlreeted the Residue df the Stock 't6 be tr^nA- 
ftrred to die Phintiff. 

His Honor gave IniMmtte the Dtsfendloit from Ike 
lime the Moaey was fiid into Courts bMame k kad 
produced Interest. 
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>6tbF«bruM7. ASBEE v. SHIPLEY. 

I Suit \not ff- 1 HE original Bill was filed by a party claiming an 
^vhedagainst the Annuity out of certain Trast Property under a grant 
\Admimstraiar of f^^ ^^^ j^^ Colonel Shipley, who was cestui que trust 

l\i'j ^ for life. The Plaintiff claimed in priority to certain 
-nko dtd not ajH . ,. t ,. . 

fwar nor was -Defendants either directly, or indirectly as standmg m 

jervedwitkasub' the place of prior Annuitants paid off with his Money. 

jHtna^ nor can the The object of the Bill was to have satisfaction out of the 

Pldnt^havethe Trust Fund, according to the Plaintiff 's priority^ and it 

benefit of former p^yed also Personal Payment from Colonel Shipley, 

^ ^^^t. who was named as a Party, but was alleged to be out of 
agauut such an j' o 

Administrator. ^® jurisdiction. After the other Defendants had 
answered,' and the Plaintiff had filed a Replication, and 
examined Witnesses in the Cause, but before further 
Proceedings took place. Colonel Shipley died abroad 
without having been served with a subpcam, and Intes- 
tate, and letters of Administration of his Goods and 
Chattels were taken out by an Administrator resident 
in England. Colonel Shipley left three Children, who 
succeeded by his death, by force of the Trust Deed, to 
certain Interests in the Trust Property . 

The Plaintiff now filed a Bill against the Adminis- 
trator and the three Children, whose succession to their 
Interest was stated by way of Supplement, praying that 
as against the Administrator, the Suit» which was alleged 
to be abated by the death of Colonel Shipley, might be 
revived, and that he might have the benefit of the Pro- 
ceedmgs had in the Cause, and the same'relief against 
the Administrator and the three Children, as he was 
entitled to have against Colonel Shipley at his death. 
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To this Bill a general D^mtitrer Was put in by the 
AdminiBtrator, upon the groimd 'that the* Plaintiff was 
not entitled to revive the Suit,; nor to have any be- 
nefit of the Proceedings against him. 

Mr. Bell, and Mr. Tinney, in support of the Demurrer : 

A Bill of Revivor and Supplement is only against 
Representatives of a Party in'th^e' Cause, hut Colonel 
Shipley, though named in the odginal Bill, was not a 
Party, he having' been, as stated in' the Bi)l, abroad, 
and never having appeared. Suppose Colonel Shipley 
had returned to England, a xubpana must have been 
served upon him, and he . must have answered, and 
might have entered on'his defence; and examined Wit- 
nesses, but being abroad h^ could not. His Represen- 
tatives claim now the right of making a Defence ; they 
ma.y be able to prove an usurious Contract. The Bill 
should have been a Supplemental Bill, in the nature of 
an Original Bill (a). 

Mr. Hari, and Mr. Parker, in support of the 
Bill, 

Admitted that if the Admininistrator could not put in 
a Defence the Bill was wrong in point of form. The 
original Defendants, except Colonel Shipley, put in their 
Answers, and then he dies abroad ; the Bill of Revivor 
and Supplement enables the Administrator to answer, and 
enter on a Defence to the original Bill, although by the 
form of the present Bill we do not ask for an Answer. 

Mr. Bell, in Reply, said that the Registrar on a former 
occasion had told him that where a Defendant had not 
appeared there could be no Revivor. 

(a) Lloyd v. JokneSf 9 Ves. 37 ; Redesd. 56. 
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iSat* The Vicb«6hancslix>b ) — 

AftBES Cohnel S^pky not haying appeared^ nor been served 

^ with the subpana, his death was no abatement of the 

^aiFhUM* Suit, and consequently there could be no Reyircv; nor 
could the Plaintiff have the benefit of the Proceedings 
in the Suit against the Administrator, for the Intestate 
was never an effectire Pttrty to the Suit, nor bound by 
the Proceedings* If he had returned to this country, or 
appeared to the Suit, he would have been at liberty to 
enter into a full Defence, unaffected by all which had 
passed between the oUier Paities in his absence. 

The Bill therefore was, strictly speakbg, original as 
to the Administrator of Cohnel Skipl^, though suppl»> 
mental as to the other Parties, and must require the 
Administrator to answer the original Bill as well as the 
supplemental matter, and pray die distinct Relief to 
which the Plaintiff considered himself to be entitled 
against the Administrator. The same as to the Children, 
as to whom it would have been an original Bill in the 
nature of a supplemental Bill, if Colonel Shipley had 
appeared to it 

Demurrer allowed. 



CASES IN CHANCERY. 



999 



CLAUGHTON v. HADWELL. 

Upon oyemiling the Demurrer the question 
whether an Injunction to stay Proceedings at Law was 
immediately to be had. Upon consulting widi the 
Registrar, Mr. Walker, and upon the form of an Order 
in Rashleigh ▼. BuUer, 1 1 June 1752 (a), the Vice-Chafir 
ceBor held, that a Demurrer oyerruled was considered 
as a dilatory, and placed the Defendant in the same 
situation as default of appearance or time to answer, and 
entitled the Plaintiff to move for an Injunction. But 
that such a Motion could only be made according to the 
usual course of the Court, which was on any day in 
Term time, or on a Seal-day out of Term. And that 
here the Plaintiff must wait for his Injunction until the 
Seal. 



iSsa. 
I3tfa Fcftmary, 

Upon'Demur* 
rtr Mng oter^ 
ndedftkefkm^ 
f Jf nnatf dsf tf 
Term faMe, waH 
fbrtkenestSed 
iag fo maeef» 



itfi Forasttmch ss tUs 
Cr#iitt was lihii pitseiit day 
Mbrmed 1^ Msr. RMtuom, 
beiag of the Piaiatiff 's Cooa- 
sel, that the Plaiotiff haying 
exhibited hisBill in this Courtt 
against the Defendants, the 
Itaid DefendttntB, Bidkr ani 
AU Wift^ pat in their DettMr*- 
•nr thereto, ^bich DeaunTety 
UpOB arguingi bat been ^eyer^ 
mled, and yet the said De* 
fisndants prosecute the Plain- 
tiff at law for the matters in 
tift P!aifltiff*s bill complained 
M. Itktbefefors ordered, (hit 
an injunction be AnaidMl 



i^[atnst me said DerendnntSi 
IMbr Mf itolTj^, ibr Msgr 
^ the p we o ed in ipi at law 
against the Plaintiff <fer .and 
touching of the matten here 
in question, until the said De« 
fendants shall fully answer the 
Plaintiff's bill, and this Comt 
aball tnake furtiier wder ito 
tbe coirftary; bat tbe sM 
Defeadaats are in the moan 
time at liber^ to call for a 
plea, and proceed to trial 
therein, and for want of a 
plea to enter np judgment, 
bot^xemitioa isber^stsifsd. 
it«g. Ub.^B.1751, <fal.^97« 
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^'»1«- WRAY V. FIELD. 

25tb February. 

' :-v ' 

The Legatee WiLLIAM WAINMAN, by his WiU, dated the 
VfUl take two /c- 24th March 1814, directed his Executors aud Trustees 
gades by difer ^ ^^^ ^ g^^^ ^f 4,000/. and to invest it in certain Secu- 
!^ '***|]T!^'* rities, and to pay the proceeds thereof to his Daughter 
Hon beevidfifiih/ Catherine Wainman, during her life for her separate 
intended from the, use^ and after her decease to stand possessed thereof in 
character of the Trust for her children, in such proportions as she should 
ad instrument, or ]^y Deed or Will appoint, and in default of appoint- 
the expressions ^^^^^ -^ ^^^^ f^^^ ^,j ^nd every her ChUd and Children, 
Sum be twice ^ ^^^^ Shares, if more than one, with benefit of Sur- 
given^ and the vivorship, and if but one, then for such one Child ; and 
same motive ex' to be transferred as soon as convenient after the 
pressed in both decease of his said Daughter to such as should have 
tnstruments. attained the Age of Twenty-one, or have married in her 
life^time, and .if under the age of Twenty-one, or un- 
married, at her death, then to Sons at their respective 
'ages^ of -Twenty-one years, or sooner, for his or their 
benefit/ preferment or advancement in the world res- 
pectively, as the Trustees should think proper, and to 
Daughters at their respective ages of Twenty-one years 
or MamsLge ; and . if there should be no Child or 
.CbildrcA of his said Daughter, or being such, they 
'should die under die age of Twenty-one years and un- 
married, then upon Trust as to the said Sum of 4,000/. 
for the other persons therein mentioned. 

In September 1816, after the date of the Will, Cathe- 
rine Waintnan mnxned, and in .Qctpber 1818 she di,e4» 
leaving the Infant Plaihtiff, her only child. . ../, 
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Before his Daughter's Marriage/the Testator, by a 
Codicil directed the 4,000 /• t6 be' raised but of his Real 
Estates, and after the death of his Daughter, by a 
second Codicil to his Will, dated the 3d April 1818, he 
bequeathed to his Grandson, the said Infant Plaintiff, 
the Sum of 6,000 2. when he should attaui the age of 
Twenty-one years, but not sooner ; and he directed and 
desired his Executors to spend annually such Sum as 
they should think fit and proper/ during the Minority 
of his Grandson, for and on account of his Maintenance 
and Education and advancement in the world, not ex- 
ceeding in any one year the Sum of 250/. The Tes- 
tator died soon after the date of this Codicil, leaving 
several Children. 



SOI 



What 

FiSLD* 



The Question in the Cause was, whether the Infant 
Plaintiff was entitled to both Legacies. 



Mr. Bell, Mr. Home, and Mr. Barber, for the Plain- 



tiff. 



Mr. Shadwell, Mr. Bickersteth, Mr. Spence, and Mr. 
Walker, for the Executors and Residuary Legatees. 



The Testator must have considered the Legacy given 
by the Will as Personal to the Daughter, and failing 
with her, and meant, therefore,' the. 6,000 2. in ' the 
second Codicil as a substituted provision for her Child, 
and that this more plainly appeared from the power 
given in that Codicil to advance 250/. a year for main- 
tenance, education and advancement, which was incon- 
sistent with the power of the advancement of the whole 
4,000 2. given by the Will at the discretion of the 
Trustees. 



joa 
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itM. 1^6 CtBM cited and oommeated apoo ton Duke of 

' " "^ St. AUmu ▼. BemeUrkia), Ba^im r. Baiyoa(Jb), AUm 

^*^* V. Calbmie}, Bunt ▼. Beaded), Attorn^ Qemnl r. 

The Vicx^^BAHCEixojt : — 

Hie Qnettioik is, not what may be coi^eotoMl to 
lurve been Urn iiitention of the Testator, but what is hie 
expnesea mteotiaii. I agree thet in reading the f^eond 
Codicfl, we may properly supply a fact which waa 
Becesearily present to the Testator^a nuAdrHthe loes fit 
hia Danghter— and we migr read it aa if the PJaiotiff 
had been there described as the fioa of bis dco ea sftd 
Daughter. But the gift of 6,000/. by his saerad 
Codicil to the Son of his deceased Daughter, is no ez« 
paesaion of intention that such Son is not also to tlike 
die 4,ooo/. provided for him by the WilL It is ai^ed 
that the annual provision of 250/. for the maintenance, 
ednoation and advancement of the Plaintiff by the 
second Codicil, is inconsistent with the power given fcy 
the Will to apply the whole 4,000 L during his minority 
tost the benefit^ piefennent or advaneament of the 
Infant. I <sannat find ancSi kMsanabiteacy in iii^Qe .t9H> 
Provisions, as would appear to justify me in coming to 
the DODctasian that he eoold not havie iMraded ithat 
both dioidd take plaoa— tlioogh ha had gvren « fmrtf 
ta-his Tlaaoldiire to advanea di^ring Us minority tba 
capital of thefiHtOift, he might weU lanit -tbeir dta* 
osetiim m (the aecond Gift to iha Inlmest mlj. tSubi* 
atitation snay be anlened icom the eharacter .#f 4be 
saoend Instntmant, or ifinom ^aspaasaad rinteatkm* af 

(a) a Atk. 636. (rf) 5 Msdd. 351. 

(5) 17 Vet. 34. (0 4 Msdd- a63. 



(c) 3 Vea. aSg, 
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because the second Gift is the same Sum for the same 

motive (/). 

Reg. Lib. B. 1821. fol. 1081. 

(/) Cases in ehronolo^cal order, vrhere legacies by different 
mstruments have been hdd accumulative. 

fVaUep V. Hemit, 3 Cb. Hooiey v. Button^ 1 Bro. 

Rep. 37. C. C. 398, n. ; S. C. 2 Dick. 

Windham v. WMiam, 461. 

Finclv 267. Redges v. Morrison, 1 Bro. 

Newport v. Kynatton^ ib. C. C. 389. 

295. Curry v. Ptfc, s Bro. C. C. 

Fitt V. Pidgeonf Cha. Cob. 225, (same instrument.) 

301. Baiilie v. Buttafield, 1 Cox, 

C^e V. Gibbont, s Raym. 392. 

1394* Hodges V. Pracockf 3 Ves. 

blasters v. Masters^ i P. 735. 

Wins. 423. Benyon v. Briiyon^ 17 Ves. 

Joy v. Jb^, 1 Cox, 163. 34. 

ffVtgA/ V. £>i|f££^eW, Amb. 
46IB. 

Cases in chronological order, where legacies by different 
instruments have been held not accumulative. 

Duke of St. Alban's v. Allen v. Callow, 3 Ves. 289. 

Beauelerk, 2 Atk. 636. Barclay wJFainwright, ibid. 

Greenwood v. Greenwoodj 466. 

1 Bro. C. C. 30, n. Holfyrd v. Wood, 4Ves. 76. 

Garth V. Meyricky ibid. Osborne v. DuAe of Leerb, 

Campbell v. £<ir/ 0/ itaJ- 5 Ves. 369. 

nor, ibid. 271. Benyon v.Beit^oii,i 7 Ves. 34. 

CooAe V. J3oyJ, 2 Bro. Currie v. J^e, ibid. 46;!^ 

Cm C. 521. Attomey»General v. JS'iir- 

Jackton v. Jackson, 1 P. /ey, 4 Madd. 263. 

Wms. 493> D*; S. C. a Cox, Hufst r. Beach, 5 Madd. 

35- 351. 

Moggridge v. rAacA:«f//, Gillespie v, Alexander, 2 
3 Bio. C. C. 517. Sim. & Stu. 145. 

James v. femrncM, 2 H. B. 
«i3. 

Y 



1822. 



Wray 

V. 

Field. 



304 



CASES IN CHANCERY. 



1892. Between Sir CHARLES PRICE, Baronet, WILLUM 

«6thFebruary. brqWN RAMSAY, CHARLES LOWDER, the 

Fletcher Par- Reverend PETER GUNNING, the Rererend 

tis having pur- CHARLES CROOK, the Reverend C. A. MOSEY, 

choKd certain the Reverend T. WILKINS, Sir THOMAS B. L. 

Lands and Here- LETHBRIDGE, Baronet, CHARLES BOWDLER, 

r*- J and THOMAS SPURR - - - Plaifatiffs, 

rtction^ hv indent ^^^ 

iure of Bargain WILLIAM SILAS HATHAWAY, ANN PARTIS, 

and Sale, con^ THOMAS LEIR, JOHN AUDREY, and HIS 

vcyedbythcVen' MAJESTY^S ATTORNEY GENERAL, 

dor to Trusted t\ r j i. 

..,.,, Defendants. 

Jor charttabie 

' . . , ^ i>Y an Indenture of Bargain and Sale, dated the 2i8t 
was enrolled in •'"v ^^^^» ^^^ made between the Defendant, Jolm 
the Court of Audrey, of the first part, the Defendant, Thomas Leir, 
Chancery within and Janey his Wife, of the second part, Fletcher Partis, 
six calendar of the third part, and the Plaintiffs, of the fourth 
won/^*, Iwt p^j^^ '^ Consideration of the Sum of 815/. to the said 
d' dtoitkintwelv ^^^'^^ Leir, paid by the said Fletcher Partis, certain 
eakndar months I^^^^ '^^^ Hereditaments therein described, the Pro- 
after its execu' perty of the said Thomas Leir, were, at the request and 
tion. Held that by the direction of the said F. Partis, bargained, sold, 
the Conveyance appointed and conveyed unto and to the use of the 

^* ^ 1 A^ /. Plaintiffs, their Heirs and Assigns for erer, upon Trust, 
the statute of ^ 1 C^, . ./*» 1 < r, . , « . 1 

9 Geo. 2 c 36. ^^^ ^^ Plamtiffs, and the Sumvors and Survivor of 

Held alsoy that them, and his Heirs,' and the Trustees or Trustee fcpr the 
certain pecuni' time being of those presents, should permit and suffer 
ary bequests in ^ competent part of the said several Pieces or Parcek 
Sv^^X^""*' ^^ ^^^^ °' Ground to be used as the Site of Thirty 
on the v€^^of ^^^^^^S Houses and a Chapel to be erected thereon, 
the said Inden- ^^^ ^^^ ^^^ finished as near as might be, according ta 
turey had failed. 
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a Pteh and Elevation to be approved of by the said 181a. 

F. Partis, and Ann, his Wife, or the Survivor of them ; ' "^ 
and should permit and suffer such Houses to be occu- Prics 

pied and enjoyed from time to time, and at all times .. 

1 ^ , , . T, , t / 1,, ^1 HATHAWAY/ 

thereafter, by thirty Females, who should be of the age 
of Fifty Years and upwards^ ' and the Widows or un- 
married Daughters of Clergymen, Professional Men in 
Law, Phyric and Divinity, and Merchants of irre-* 
proachable Character, and Members of the Church of 
England, and who had seen better days, and been re* 
duced from affluence to a state of comparative indi- 
gence ; and should permit the residue of the Pietes of 
Land and Ground to be used as Gardens and otherwise, 
for the benefit of the Occupiers of the said Almshouses ; 
and that the said Trustees should in the mean time, and 
until such Almshouses should be buik and finished, 
permit and suffer the said Pieces or Parcels of Ground 
to be held and applied to such charitable purposes as 
the said F. Partis during his.Ufe, and after his decease^ 
the said Ann, his Wife, and aft;er their deaths, the 
Trustees for the time being, should think fit, and by any 
writing under their hands order, direct or appoint* 
And it was thereby declared that the said F. Partis did 
direct and appoint that the Expense of Building the 
said Almshouses and Chapel should not exceed 15,000/., 
and that the Expense should be defrayed out of the 
Monies which the said F. Partis should from time to 
time in his life, advance for that purpose, and should 
be contributed or subscribed by any person or persons.— r 
This Deed was enrolled in the Court of Chancery, on 
the 25th July 1820. 

The said Fletcher Partis, by his Will, dated the ssth 
July 1820, after reciting the said Indenture, conveying 

y 2 



3o6 



i8s9. 



PaicE 



Hathaway. 
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ihe said Lands and {lereditaments, and the Trasts 
thereof^ and reciting that he waa deairoua to haquealk 
a competent S«m of Money for the purpose of main- 
taining and supporting the same as a public Charity for 
ever^ requested that the said Trustees would with all con- 
venient speed after his death elect from among them- 
selves four Persons^ in whose Names the Money in- 
tended to be bequeathed by his Will might be invested 
in the Public Funds, and icommunicate their Names to 
his Executor and Executrix, and he directed his Ex- 
ecutor and Executrix, within a year after his death, to 
transfer the capital Sum of 30,000 1. 3 per Cent Consoli- 
dated Bank Annuities into the Names of such four 
Persons, upon Trust, to permit the dividends to be, as 
to the receipt and disposal thereof, under the control of 
the Trustees for the time being of the said Indenture^ 
and of the Hereditaments thereby bargained and sold^ 
upon the Trusts in the said Will particularly mo- 
tioned, for the Payment of an Annual Stipend to the 
Clergyman officiating in the said Chapel, and the 
Sustentation of the Almshouses, and the residue thereof, 
to be divided into thirty equal Parts for the Alms- 
women inhabiting the same. 



And the said IVsstator declared and directed, that in 
case the said Chapel and Almshouses, with the Gkufdens, 
Walks and Hedges for inclosing the same, should not 
be finished in his life -time, that a Sum of 15,000/. 
sterling, part of such his personal Estate as should con- 
sist of money, or so much of the said Sum as should not 
have been expended for those purposes in his life^tirae^ 
(the amount of such Expenditure to be determined by 
the said Trustees,) should be applied for the purpose of 
erecting, finishing and maintaining such Chapel and 
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Almshoaseft ; and in case all or any patt bf the Property 
intended for charitable purpoees should fail of effect, 
then he gave and bequeathed the Property intended for 
diatitable purposes, or so much thereof as should fail 
of effect, unto his said Wife, discharged from all Trusts 
whatsoever, and without any obligation at Law or in 
Equity to conform to the distribution he had intended 
for charitable purposes : — and after directing the Divi- 
dends of 6,000 /. Stock to be paid to certain Persons 
during th^r lives, he directed the said Sum after their 
deaths to be transferred to the Trustees of the said 
Sum of 30,000 /. Stock upon the same charitable trusts ; 
and the Testator gave similar directions as to three several 
Slums of 3>ooo /. 1,000 /. and a,ooo /. Stock ; and all the 
rest residue and remainder of his Estate and Efiects, 
after Payment of the several Bequests mentioned, the 
Testator bequeathed to his .Wife, and appointed his Wife, 
and the Defendant, William Silas Hmtherley^ Executrix 
and BoEecutorof his Will. 
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The Testator died on the 31st of August 1820, with<^ 
out having revoked or altered his said Will, and his 
Executdr and Executrix duly proved the same, and pos- 
sessed tkem^ves of peHsoAal Estate more than suf- 
fidient for the payment of die Testator^s Debts, Legacies, 
and charitable Bequests* 



On the 15th of March i8ai, the Plaintiffs elected 
fixNA among themsdves Sir Charks Prite, W. B. Ramsey, 
Charlts Lowder, and Peter Gunning, 9fi the four Personi 
in whose names the Money bequeathed by the said 
Testator might be invested in the Public Funds, and 
HuAr names were thereupon mtide known to his Executor 
and EiEei:Qtrix :— Na part of tlje Suni of 15,000 /• eter- 

Y3 
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Plreamble to prevent " improvident Alienations or HXm^ 
positioni made by langniahing or dying Persons to 
nses called Charitable Uses, to take place after their 
deaths to the disinherison of their lawful Heirs." But 
here the Ghrantor or Donor, HwwU Partis, never took 
any Estate or Interest in the Lands purchased, which 
could descend to his Heir ; by his direction the Lands 
were conveyed to Trustees for an immkliate charitable 
purpose^ and there is no clause in the Indenture of Re* 
vocation and new Appointment by ilrhich F. Partu 
could have obtained an Estate or Interest in4hem for 
his own benefit. The Deed amounts to an absolute 
and irrecoverable destination to a charitable purposes* 
The trusts are sufficiently decl&reA by the Deed, and if 
there be any doubt about them, the Bill has sufficiently 
established them, and providtsd against their failttre. 
Had Partis not died within twelve calender months of 
the date of the Indenture, its validity could not be dis- 
puted. Biit this event is provided for by, and this Case 
fkUs within the Exception of the second Section of the 
Act, which declares that it shall not extend to any 
Purchase of Lands made re^Uy and band fide for i 
full and valuable consideration actudly paid at or before 
the making such Cohveydnce. It is not denied in this 
Case that the Consideration Money was paid at the 
Execution of the Indentuf^, which distinguishes it from 
Attorney-General v. Day (a). The Second Seotioii 
cdntemplates the possibility of the same Person who 
is the Donor or Grantor within the meamng of the 
first Section being a Purchaser within that of the 
second Section; and although the Act will not allow 
him, within twelve calendar months of his death to 
convey his own Land to charitable Uses, to the dia» 

(tt) 1 Vcs. 218. 
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inherison of his Heir, it enables him to purchase other i8as* 

Lands to take effect in Possession for the charitable ' 

Use intended. ^■'^* 

Hatkawat. 
Mr. Shadwell, and Mr. Phillimore, for the Defend- 
ants, W. S. Hathaway and Ami Partis : — 

This Deed is -void. The Act has two objects ; first, 
to prevent the Disinherison of Heirs ; secondly, to pre- 
vent Lands from becoming inalienable. There can be 
no difibrence in principle whether a man conveys his 
own Land, or purchases Land, and directs the Persons to 
whom it is conveyed to hold it in Trust for Charities ; 
both modes are equally within the mischief intended to 
be priBvented by the Statute. The objectof this Act, 
and <rf the second Section in particular, is declared by 
Lord Hardmcke^ in Attomy^General v. Day. " The 
first Clause was intended to relate to Gifts or Convey- 
ances to a Charity by i^y of Donation. And it is 
plain that the Legislature did not intend absolutely to 
forbid all kinds of Purchases of Lands for the benefit of 
a Charity, but has put them under soihe restrictions. 
The Proviso was inserted in the House of Lords, upon 
mention of the Case of the Charity of Queen Antu^h 
Bounty ; which could not otherwise havo gone on, as 
the method of executing it is, that the Money arising 
out of that Fund is laid but in the purchase of Real 
Estate fiur the Augmentetton of poor Vicarages; 
another consideration was, that this was not intended 
to prevent the Execution of Charitiies already esteb- 
lished, in several of which the Funds are vested in 
Trustees^ with intent to lay out in Lands, particularly 
Doctor RatcUff's Charity, but to leave them open^ 
restraining the increase of such Donations in/uturo,'* 
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,^l??i- WRAY V. FIELD. 

25th February. 

* — r"v ^ 

. The Legatee WiLLIAM WAINMAN, by his WiU, dated the 
ImU take two &• ^^^h March 1814, directed his Executors aad Trustees 
gac9€i mf diffe* ^ ^^^ ^ ^^^ ^^ 4,000 Z. and to invest it in certain Secu- 
•mzl ML&cT/ ' r'ties, and to pay the proceeds thereof to his Daughter 
iUm berndfitUhf Catherine Wainman, during her life for her separate 
intended from the, use, and after her decease to stand possessed thereof in 
character of the Trust for her children, in such proportions as she should 
ad instrument, or \yy jy^^^ q^ ^yju appoint, and in default of appoint- 
the expressions ^ j^ ^^^ ^^^^ ^j and every her ChUd and Children, 
used, or the same . _ ^_ ._ _ '' • , 1 /» #. « 

Sum be twice ^^ ^V^ Shares, if more than one, with benefit of our- 

given^ and the vivorship, and if but one, then for such one Child ; and 
same motive ex* to be transferred as soon as convenient after the 
pressed in both decease of his said Daughter to such as should have 
uutruments. attained the Age of Twenty-one, or have married in her 
life^time, andjf under the age of Twenty-one, or un- 
mt^ed.at her death, then to Sons at their respective 
^ages^ of Twenty-one years, or sooner, for his or th«r 
benefit/ preferment -or advancement in the world r&h 
pectively, as the Trustees should think proper, and to 
Daughters at their respective ages of Twenty-one years 
or Marriage ; and . if there should be no Child or 
Childrei^ of his said Daughter, or being such, they 
should die under die age of Twenty-one years and un- 
married, <hen upon Trust as to the said Sum of 4,000/. 
for the other persons therein mentioned. 

In September 1816, after the date of the Will, Ca^Ae- 
riite l^atiMnan married, and in Qctpber 1818 she die4» 
leaving the Infant Plaihtiff, her only child. . ] ■ ,. 
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Before his Daughter's Marriage/the Testator, by a 
Codicil directed the 4,000/. t6 be raised but of his Real' 
Estates, and after the death of his Daughter, by a 
second Codicil to his Will, dated the 3d April 1818, he 
bequeathed to his Grandson, the said Infant Plaintiff, 
the Sum of 6,000 2. when he should attain the age of 
Twenty-one years, but not sooner ; and he directed and 
desired his Execntors to spend annually such Sum as' 
they should think fit and proper,' during the Minority 
of his Grandson, for and on account of his Maintenance 
and Education and advancement in the world, not ex- 
ceeding in any one year the Sum of 250/. The Tes- 
tator died soon after the date of this Codicil, leaving 
several Children. 



SOI 



Wrat 
Field* 



The Question in the Cause was, whether the Infant 
Plaintiff was entitled to both Legacies. 

Mr. Bell, Mr. Home, and Mr. Barber, for the Plain- 
tiff. 

Mr. Shadioell, Mr. Bickersteth, Mr. Speitce, and Mr. 
Walker, for the Executors and Residuary Legatees. 



The Testator must have omsidered the Legacy given 
by the Will as Personal to the Daughter, and failing 
with her, and meant, therefore, the. 6,000 2. in ' thti 
second Codicil as a substituted provisicm for her Child, 
and that this more plainly appeared from the power 
given in that Codicil to advance 250 2. a year for main- 
tenance, education and advancement, which was incon- 
sistent with the power of the advancement of the whole 
4,000/. given by the Will at the discretion of the 
Trustees. 
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idMl^. COX V. CHAMPNEYS. 

If FUmAff X HE Plaintiff^ after Appearance and before answer, 

oMotfi an wdxT Qi,tained an order to amend without Costs, amending 

^^^'^'^^'^^ Defendant's Office-copy; the Amendments made by the 

..^ ' ^ , ^ Plaintiff under this order rendered a new ingrossment 
Me Jjetenaanrs , . , , . . av i * • i 

cgice copvf and necessary, and, without obtaining a new Order he paid 

the amendments 20 «. Costs for his Amendments, which were accepted 
require a new by the Defendant's Clerk in Court. The Plaintiff 
ingrosment, he jggu^ ^^ Attachment for want of answer to the 
"^"""^^ amended BiU, and Mr. WdkefiM, on behalf of the 
the 3o/. I)®f^^<^<^^ 1^^ moved to discharge that Attachment 
^^^^ for irregularityi upon the ground that the Plaintiff^s 

Amendment of the Bill was irregular without a new 
Order to amend upon Payment of 20 s. Costs ; he stated 
that the Defendant had already paid 7 /. for an Office- 
copy of the Bill, and that an Office-copy of the 
amended Bill would Cost 10/. more; and that he 
understood that on taxation. Costs for one Office-copy 
only were allowed (a). 

The Vice-chancellor refused the Order, stating that 
it was the settled i^ractice to amend in such a Case 
without a' new Order. 

(a) By N* 99 of lire New (except as to any am^ndmcnA^ 

Orders of the 3d April 1828, made by 0pecia] leave of tlie 

where the PlaintiiT is directed Court, or which have been 

to pay to the Defendant the rendered necessary by the 

costs of the Suit, the costs default of such Defendant,) 

occasioned to a Defendant by deducting therefrom the sum 

any amendment of the bill piud by the Plaintiff at the 

shall be deemed part of such time of amendment. 
Defendant's costs ia the cause 
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TOMKINS V. HARRISON. ad^Mtrch. 



The Ftee-CAoiiceaof stated that the Motion to e^^ MBium of 

a witness de bene esse is of course where the Witness conrseiBejuumae 
is above seventy (a), or the only Witness (4), or in a ^.^"* T!IilL* 
dangerous state of health : bat not in a case of mere ^^ , 

uifinnity (c). That the course is to give three days ggrom staie^ or 
notice to the other side of the intention to examine/ and the imfy IFUness. 
the Vke-Chaneelhr refused to shorten the time^ althou^ 
it was stated that the other Witness lay dying, as the 
other Party lived at a distance, and could not attend at 
an earlier day. 

(a) Rome v , 13 Vei. FerrerSf 3 P. Wms. 77; 

a6i. Brydges v. Heiek, 1 Cox, 493. 

Kc) BeUw^ V. Jmusp 8 Ves. 
31. 



(&) Shirley v. Earl of 



EDWARDS t.. LANE. isth th. 

Mr. TINNEY moved, in the name oi the Defendant, Orderforpay 

that a sum of Money in Court belonging to him might si«s^ of Money 

be ordered to be paid to the Defiendaii's Solicitor, the '^ **^ SoUcUor 
o •-. u • u ' ^ of the Party re- 

Smt havmg been compromised. i, ^ 

The Vice'Ckancelhr said it was not usual in such 
Cases to order Money to be paid to the Solicitor, but to 
Ae Party himself; who if he chose might authorize 
the Solicitor by Poifer of Attorney to receive it. 



\ 
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1823. 
March 
11, 14, & 15. BOYS V. AYERST, 

fVhen a Let- 1 HE Bill in this Case was for the specific performance 
ter contains the ^f ^^ Agreement for the Purchase of Lands, alleged to 
^^^ *^11tfi ^® contained in Three Letters. It stated that at the 
p L^g^f Sale in 1815 of the Barracks at Ashfard, the Plaintiff 
Lands^ it ii not was the Purchaser of one of the Lots, which consisted 
necessary for the of the Hospital and other Buildings part of the said 
Plaintiff to prove Barracks, and a piece of Freehold Land containing one 
that he accepted ^^^ ^^ ^ quarter, whereon the same were erected. 
the terms. If it j^^^ ^^^^^ ^^ ,pj^j^ j^^j ^^^^ ^^^^ ^^^^ ^^ ^^^ q^^^ 

.X.. . yeyance executed to the Plaintiff, the Defendant, who 

teimintheAgree- ^^^ resided in a Freehold House of his own contiguous 
ment^ there must to the said Lot, proposed to the Plaintiff to purchase the 
be a special ac" piece of Freehold Land whereon the Hospital and other 
ceptance in writ- Buildings stood (it being the Plaintiff's intention to pull 
^S *^PPP^g down and remove the Hospital and other Buildings), and 
ord totk th ^^^ ^^ consequence of such Proposal the following 
case out of the Correspondence took place. 
Statute of 

Frauds. *' Sir, * Ashford, March 3d 1816. 

** Although I am by no means anxious for the imme- 
diate Possession of the late Hospital Field, I nevertheless 
wish if possible to ascertain by to-morrow week whether 
I shall become Purchaser at all, having fixed that day 
with a Mr. Moss, a Surveyor at Canterbury ^ to come to 
Ashford to arrange a Plan with respect to my Offices 
opposite the Field, in case I cannot agree with you for 
the Purchase ; and after such Plan is fixed on, the Field 
will be of considerably less value to me; besides/ if 
I accept the Title as it now stands, I need not be at any 
expense whatever in supplying myself with attested 
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Copies of all the Deeds you mentioned^ and which are i8s«. 

necessary to make a clear and marketable Title, and 
are now deposited in our Office by a Client ; but as on 
the 6th of April my Partnership with Mr. B. will be Ayrrst 
distolved, and as I shall then relinquish the Business 
in his favour, if, after that time. Copies should be re- 
quired, it of course must be done at a considerable 
expense, as the Deeds will then be in Mr. B.*s pos- 
session, and I am not aware that the Barrack Board will 
or ought to be at the expense of furnishing such copies; 
some of the Deeds are very long, particularly Mr. GJs 
Settlement^ and the Conveyance to him from Dr. R. 
mentioned in the List: under all these circumstances 
I am induced' to make another and last Offer, and instead 
of Pounds, will say Guineas; viz. 315/. for the Field, 
(including of course the Pump and WeU therein), and 
will also agree to take such Bricks as may remain after 
the Hospital is removed, by a Valuation of two Persons, 
and if they cimnot agree to call in a third, as usual. To 
give you till the 1st of January next to remove the Hos- 
pital, to take possession and pay the Money at that time, 
provided that in case the Hospital should be removed 
before then, the Field to be conveyed to me, the Valua- 
tion made, and Possession given within fourteen days 
after such removal; at which time of course the Pur- 
chase Money and the amount of the Valuation to be 
paid by me. If you accede to these terms you may 
request your Sohcitor to prepare an Agreement accord- 
ingly, (which of course must be paid for between us), 
and if you or they will send me the Draft, I will have it 
written on a Stamp for Execution. A Line between 
this and the 11th instant will at all events oblige, 

" R. G. Ayerst." . 



3i8 CASES IN CHANCERY. 

iSfls. In Answer to the above, the Plaintiff wrote to the 

' ' Defendant a Letter dated the 6th day of March 1816, 

^** informing him that he never thought of taking less 

. ^' than 40Q L for the Land> including the Well and Pump, 

together with all the Hospital Chimnies, Cess-pools, 
Ash-pit, Drains and Privies, the Brick Pavement of 
the Wash-house, and Cooking-house and Chimnies, 
with all the Foundations and Cross-walls of the Buikl- 
ings, and all the Paving-stones, at which Sum of 400/. 
the Plaintiff agreed and o^ered to sell the same to the 
said Defendant, or otherwise that he should take the 
Land only at 340/. 

The Defendant then vm>te the following Letter to 
the Plaintiff:— 

'• Dear Sir, Ashford, March 8th 1816. 

*' As I shall probably be able to make use of many, if 
not all the Bricks you now oflfer me, with the Land, I 
am willing to accede to the first proposal in your favour 
received yesterday, and agree to give you 400^. for the 
Land, including the Well and Pump, together with all 
the Bricks of the Hospital Chimnies, Cess-pools, Ash- 
pit. Drains and Privies, the Brick Pavement of the 
Wash-house and Cooking-house and Chimnies, with all 
the Foundations and Cross-waUs of all the Buildings, 
and all the Paving-stones — ^to pay for my owa Convey- 
ance, and for you to be at the* expense of the Title ; 
the Agreement, as usual, to be paid between ua — ia pay 
the 400/. and take Possession within a fortnight after 
the Hospital is removed — ^to give you such time for the 
removal of the Buildings as you may deem necessary, 
and as you may instruct your Solicitors to insert in the 
Agreement. If you will be so good as to instruct 
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jieasni. Twopemuf !$ Co. to prepare aa Agreement ift9e.- 
according to the above, and aend it to me for my 
perusal, I will have two parts written on propef Stam^a^ 
and send them to your Solicitors, one signed by myself, Avsasiu 
fhe ethev to be letorned to me when signed by yovk.'^ 

' R. G. Ayersi. 

'' P.S. As it is DOW agreed between lis for me to ham 
the Land, there will be no necessity for Copies of such 
Deeds as I have in my possession^ and belong to me as 
relating to my House and Premises, but Copies only of 
such Deeds as u« deposited in our OflSce belonging to 
a Client^ and relate to a Field adjoining the Hospital 
Field. If» (as I preaioine) it is Mr. JU of Bapekild, who 

ia one of the Solicilots to the Barrack Board, I 9Xk 

« 

well acquainted with him, and I am v^ry sure no diffl* 
(mlty can possiMiy aris^ when our Agreement is signed ; 
if it should be necessary I can vmAte to hkn on the 
mibject.'' 

The Fbtinliff then instructed liis Solioitoite to prepare 
a written Agreement for the Defendant to sign, on the 
Terms of tiie laist Letter, whereupon his Solioitore 
wrote to the Defendant as fellows : 

'' Sin SodiMet, 12th March 1816. ' 

Mr. Boys has referred to us* your Letter of the 
8th insti, but before we can prepare the Agreement 
between yon it ia necessary that we riioidd know pro* 
ci^y which of Ae qnestions on the Title yott will be 
able to wave, we Aerefore send yeu on the othar eide 
an Extract from our Letter to th6 Solicitoie of the 
Barrack Bosid, showing what questiona are unsatis- 
fied. We will thank yon to infoim us whidi of theii 

Z 
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1829. you can dispense with, in order that we may state it in 

' the Agreement, and know which we must continue to 

®^^» insist on-" 



Atbrst^ 



The Extract referred to merely contained a list of 
Deeds and Attested Copies relating to the Freehold in 
question, which the Plaintiff's Solicitors presumed 
would be delivered to him as Purchaser. 

The Defendant wrote the following Answer: 

** Gentlemen, AAford, March 13th 1816. 

'' The only Deeds that I shall require on completing 
the Purchase with Mr. Bttys, will be Baldod^s Con« 
▼eyance to De Lancey, dated August 1st 1813, and 
Rutton^B Conveyance to Gone, dated the 13th and 14th 
February 1795. I presume the original Deed of 
August 1st 1813 will be given up, as I do not imagine, 
indeed I am almost certain, it related to no other Land 
than that on which the Hospital is built, the whole of 
which Mr. Bays has purchased, and is to be conveyed 
to me. The remainder of the Land on which the Bar* 
racks was built is Leasehold, and has been given up to 
the Parishioners who were the Lessors. If it is shown, 
however, that this Deed relates to other Property of 
diore value, then I should require an attested Copy, 
and a Covenant to produce it. I should also expect 
the original Deeds of 13th and 14th of February 1795, 
as I know it relates only to the Field in question, and 
to about an acre originally belonging to it, which Mr. 
Baldoek in 1803 sold off, the Purchaser whereof had a 
' Copy of the Deed, Mr. Baldoek, keeping the Original, 
and which I have no doubt was given up by him to 
Government, if not, it certainly ought to have been. 
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lukd if they have not the Original it must have been 18234 

left by mistake with Mr. Starr, of Ckinterbury, as the 

Copy c^me from his Office when the Conveyance cf the 

Acre sold off was made. The Marriage Settlement of 

the 1st August 1796, I have, with my Title Deeds 

relating to the House wherein I now reside, which I 

purchased of the late Mr. Baldock. This, therefore, 

with the Deeds of the 2d and 3d days of August 1797, 

of course I shall not require Copies of, having all the 

Originals. I have hecuxl from Messrs. BurUy, Moore 

and Lake, and thought the best Answer I could give 

them on the subject would be to send them a Copy of 

my present Letter to you, which I shall do by this 

day'« Post.*' R. G. Ayerst. 

^ Allen's Covenant of the 13th July 1795, should 
also be with the Barrack Board. If they do not find 
it, however, I can liupply it by a Duplicate I have in 
my Office.'' 

On the 30th March 1816 the Plaintiff's Solicitors sent 
to the Defendant the Draft of an Agreement, on the 
Terms of the Letter of the 8th March, for his perusal 
and signature ; and on the 30th April following the De- 
fendant returned two ingrossed Instruments, one signed 
by himself, and the other for the signature of the Plain* 
tiff. The only material difference between the Agree* 
ment sent to the Defendant and that returned by him was, 
that the latter specified some paving Stones, and a cer^* 
tain Timber Fence, Gate, and Wicket, surrounding the 
Freehold, which the Defendant alleged was appurtenant 
thereto, and included in the Agreement. In consequence 
of this alteration the Plaintiff wrote to the Defendant 
on the 6di April 1816, stating, *' I have not returned 

z 2 
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i8i|s; yoa the Agfeearent between yoa and me, as there ii»- 

* " ' some little mistake in it ; the stone Steps and Landing 

^^^ at the Door, and the Hearth Stones, and Fire-pkeea in 

Atbrst* ^^^ Hospital, and the Timber Fence» were not to be. 

included, which appears by the Alteratioa ia tbe Draft 

to be so." 

Jbad subsequently at an interview betweoi the Plaintiff 
and Defendant on the nth of the same months die* 
Plaintiff refused to sign the Counterpart of the Agree<- 
ment signed by the Defendant, oaacconnt of the Articlei« 
in dispute being included ; wheveupon the lattec wa» 
(feetroyed by tiie Defendant. 

The Bill alleged, and it was shown by the Evidence 
of the Plaintiff's Solicitcn*, that the Plamtiff bad aban- 
doned certain Questions and Objections before made 
to the Tille of the Freehold, except such as it was 
' necessary to insist on in order to furnish die Defendant 
with such Title as was required by his Letter of the 
13th March 1816 ; and that on the sgth March he had 
paid the Purchase Money, and taken a Conyeyance of 
tbe Land ; and |Hayed diat the Defendant might be 
deeieed specifically to perform the Contmct and. Agree* 
ment as expressed and set forth in the Letlsm of the 
3d> 8th, and 13th March; and that it might be de* 
elaired that the Timber Fence, Otite> and Wicket, were 
not included in the Contract ; and also declared ttet 
the Defendant was not entitled to.call upon the Plaintiff 
to produce and deliver up to him certaia specified 
Indentures^, or any Copies thereof^ or. to call upon the 
Plaintiff for any other Title to the Ground in question 
than* such a» ie required by or is^ oonsistent widi: hi» 
l^ttev^oSthe 13th M^rch 18064 
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Mr. Wmgfield, aod Mr. Wray, for the Plaintiffl 

Mr. Sugden, and Mr. Haslewood, for the Defendant 

The Cases cited were, Fowle v. JVeeman (a), Coleman 
^» Upcoi{b\ Gaskarth v. L&rd L(wtktr(c), Welford 
y. Beauly{i\ Kemudy r. Lot{t), Stratford v. 
S&mortk(f). 

The Vice-Chancellor : — 

It has long since been the settled Kule of a Court of 
Equity to decree specific Performance of an Agree- 
ment which has been signed by the Party sought to be 
charged with it, although it be not signed by the Plain- 
tiff in the Suit, and he be not equally bound by it. It 
may be matter of surprise that it should have been so 
settled, because, although such fin Agreement may 
satiiify the words of the Statute of Frauds (g), yet a 
Court of Equity does not generally lend its assistanoe 
to enforce Agreements which are not mutual. It is 
now, however, too late to question this doctrine* The 
language of the Statute of Frauds is, that the Agree- 
ment, or spme memorandum or note thereof, must be in 
^writing, and signed by the Party sought to be charge^ 
or some other Person by him duly authorized. It is 
immaterial therefore what the form of tiie writing is, 
which expresses the agreement, and a Letter is as 
efiectual for the purpose as a Deed. It is immaterial 
too what the form of the language is. It is necessary 

(a) 9 Vea. 351. (f) 3 Ves. & Bea, 341 ; 

(5) 5 Yin. Abr. 527, pL 1 7* and see Sagd. Vend. & Parch, 

(c) 19 Vea. 107. p. 75. Ed. 7. 

id) a Atk* 503. (g) «9 Ch. «, c. 3. 




W 3 Met. 441. 



^3 




CASES IN CHANCERY. 

only that the writing should evidence all the terms of 
the engagement by which the Defendant consents to 
be bound, and which the Court is called upon to 
execute. 

A Plaintiff seeking the aid of a Court of Equity to 
enforce an entire Agreement signed only by the Party 
sought to be charged with it, is not put to prove that 
he accepted it, the filing of the Bill primd facie suffi- 
ciently shows his acceptance. But the Defendant is 
at liberty to repel the Claim of the Plaintiff by showing 
that at the time he declined to accept it. If however a 
letter or other writing do not in itself evidence all the 
terms of the engagement by which the person signing 
it, consents to be bound, but it require from the other 
Party not a simple assent to the terms stated, but ^ 
special Acceptance which is to supply a further term of 
the Agreement, then it is obvious that such special 
Acceptance must be expressed in writing, for otherwise 
the whole Agreement will not be in writing within the 
Statute of Frauds, 

To apply these observations to the present Case. The 
Letter in question, containing all other terms of the 
Agreement, proposes, as to the Purchase Money, that 
the Defendant will be ready to pay it within a. fortnight 
after the Plaintiff s)iaQ have removed a certain building 
on the premises; and that the Plaintiff shall himself 
name the time within which he will en^ge. to remove 
the building, which time is to be inserted in a formal 
Agreement which he requests th^ Plaintiff to have 
prepared. This part of the Letter therefore is not an 
Agreement that the Defendant will pay the. Purchase 
Money within a fortnight after the building should 
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have been removed by the Plaintiff whenever that i89S« 

might happen, but an engagement that he will pay the 
Purchase Money within a fortnight after the building 
shall have been removed, on condition that a certain 
time for that pvrpose shall be stated in the Agreement, 
the Plaintiff being left at liberty however to name that 
time. This Letter therefore required from the Plaintiff 
more than a simple assent to the terms stated; it 
required the Plaintiff to supply a further term of the 
Agreement, namely, the time within which he would 
engage to puU down the building, and such term not 
being supplied in writing, the entire Agreement was not 
in writing, and there was no Agreement within the 
Statute of Frauds. It has been said in argument, that 
it is not necessary to state in an Agreement the time 
for the Payment of the Purchase Money, and therefore 
the Term to be supplied here was not material. It is 
very true that an Agreement would be executed here 
which did not express the time of Payment of the Pur- 
chase Money, because the Law implies, where there is 
no express stipulation, that the Purchase Money is to 
be paid when the Conveyance is ^ to be executed. But 
where there is express stipulation, as in the present Case 
against the implication of Law, it is surely an essential 
term of the Contract. The Letter in question is for 
these reasons not an Agreement in writing within the 
Statute of Frauds. 

Bill dismissed, with Costs. 
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iSth^Sireb. HARGHEAVES v. MICHELL. 

Ttme does not J AMES MICHELL died in the West Indies, ia 

nw agttmst a j^jy 1806. By his Will, dated the 29th September 

d^^'^nheu^ 1803, executed and attested so as to pass Real Estates^ 

tator L cote of ^® directed that all his just Debts and Funeral Expenses 

a trust or charge should be ]>aid by his Executors, and charged all hig 

for the payment Estates Real and Personal with the Payment thereof. 

of debts. Xhe Testator by a letter of the 1 1 th June 1 803, acknow^ 

ledged himself to be indebted to the Plaintiff on a 

Balance of Accounts, in the Sum of 1,039/. ^ 9* jd.^ 

payable with Interest. 

The Question was whether this Debt, which was not 
barred by the Statute of Limitations at the death of the 
Testator, became barred by the lapse of more than Six 
Years, without any Demand after his death ; and whether 
in q^uestiona of this nature a Charge was equivalent to a 
Trugt for the Payment of Debts. The Cases cited 
were Ex parte I>ewdney{fl\ JSr parte Ro^ey{ff), md 
Burk V. Jones (c). 

The Vice-Chancjelloi^ :— r 

The Statute of Limitations {d) does not iraa Against % 
Trust, and a Charge is a Trust to be executed by the 
Devisee or Heir, The Case of Burke ▼. Jones appears 
to me to rest upon satisfSaictory principles ; a Trust for 
the Payment of Debts in aid of the Personal Estate is 
necessarily a Trust only for the Payments of such Debts 

(a) 15 Ve$. 479. (c) 3 Ves. & B. 375. 

ip) 19 Ves. 470. {d) 91 Jac. c, 16, 
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•skheFenenalEstate, if snfficieiii,wodilbebDuiiid to itto. 

fay, but *h» Penmial Estate is not botmd to pay " 

Bfibts bancd by the Statute of LimitatioDs. Ha«<»eavm 

Reg. lib. A. 1821. foL 1703^ MfCHiLu 



WHITE V. STOCK. igAch. 

Stephen GOWER having an equitable Interest A Testator 

by a Contract of Purchase in a Copyhold Estate de- devUed his Copy^ 

Fised it to his Wife for Life, with Remainder to his two *^ ^^^^ . '^ 

Sons, as Tenants in common in Fee. After his death the .^, ^-^ ^. v ' 

wttn KemnmuitK 
eldest Son, who was the Customary Heir, was, upon the ^^ ^^ ^^g^ g^^ ^ 

surrender of the Vendor, admitted to the Copyhold in Fee Taumts in earn' 

by arrangement with his Mother and Brother, and he ^non in fee; the 

therefore executed by Deed a Declaration of Trust to ^^^^ ^^ ^ 

theUse» of his Father's WiU. Both the Sons bwime ^'^ ^^ 

-, , , , . . . t . -r* • ***** ^y ^w* 

Bankrupts, and their Assignees put up their Reversion arrangement he* 

for Sale, not mentioning it to be a mere Equitable Rever- tween himsdf, 

sion. The Purchaser filed this Bill against the eldest his Mother and 

Son^ the Mother, and the Assignees, to compel such a Brother^admitted 

Surrender as would give to him the kgal Reversion. '^ '^ Copyhold 

in Fee, and exe* 

Mr. Harts and Mr. Preston, for the Plaintiff, Declantion of 

Contended that the Plaintiff had puiehiBed « leml^ ^^* *<> ^*^ «« 

not an equitable. Estate, and that he had a right to ^ri^ ThTsrol 

have a l^al Estate conveyed to him. The Tenant for ^^^ became 

life could sot insist upon the l^al Estate nmaining Bankrupts, and 

their Assignees 
sold their Reversion to the Pkintif; Eetdihat the PUdntiff, though as against the 
Assigness,a Purchaser of a legal A«ver«ioii wais not, as against the Tenant for t^e^ 
entitled to con^ such a Surrender as would give him the legal Reversion. 
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- 1829. in the Bankrupt, and thereby become subject to his 

'^ ' Forfeiture ; she had no right to object to the division of 

^""* the Inheritance in the way proposed. The Declaration 

Stock. ®^ Trust not appearing on the Rolls of the Manor the 

Plaintiff might be deprived of his Estate by another 

Purchaser, without Notice. 

Mr. Bell, Mr. Ttnitey, and Mr. Cullen, Jun. for Mrs. 
Gower, the Tenant for Life, and the Assignees. 

All the cesttds que trust having agreed that the legal 
Estate should be vested in the way in which it now is, 
for their mutual benefit, it cannot be altered by any one 
of them without the consent of the others. This equita- 
ble Remainder cannot be displaced without a pecuniary 
prejudice to the Tenant for Life ; at present the whole Fee 
being in the Trustee, in case of his death the fine on 
Admission would be apportioned between her and those 
in Remainder, but if there were a Trustee for her life 
only, in case of his death she must pay the whole fine, 
and might not survive him more than a day. With 
regard to the apprdiension of another Purchaser without 
notice, the Commission of Bankruptcy is notice to all 
the world ; he could not therefore purchase any Interest 
beneficially in the Bankrupt, since he has legal notice 
that such Interest, if any, passed to his Assignees, and 
if he purchased of the Bankrupt as Trustee, then he 
would become a Trustee in his place. 

The Vicb-Chamcbllob : — 

This Reversion being sold without qualification in 
the description, the Plaintiff has a right to consider 
himself as contracting for a legal Reversion; and if the 
Assignees, though they have not in fact the legal Rever- 
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«ion> have a right to call in the legal Reversion, the 1829. 
Purchaser is entitled to compel them to do so. The 
Assignees stand in the place of the Bankrupts, and the 
Inquiry should be, whether at the Bankruptcy the Bank* Stock. 
rupts had a right to clothe their equitable Reversion with 
the legal Estate. By arrangement between the Mother 
and two Sons, and with a view to their common advan- 
tage, the eldest Son was vested with the whole legal 
Fee upon the Trusts of the Will. The principle is the 
same as if a Stranger had been created a Trustee by 
their common consent ; such a Trustee cannot be per- 
mitted afterwards to deal with the Trust Estate against 
the intention, and to the prejudice of any one of his 
cestuisque tnui. A Surrender to the Use of the Mother 
for Life, with Remainder to the Purchaser in Fee, would 
be plainly prejudicial to the Mother by making an 
immediate Admission and Fine necessary, and a Sur- 
render to the Use of the Purchaser in Remainder, subject 
to the Life Estate of the Mother, would be also preju- 
dicial to the Mother, because then, if the Son should 
happen to die, living the Mother, inasmuch as he was 
simply a Trustee for her Estate, she would be obliged 
to procure a new Admission at her sole Expense; 
whereas if he had continued a Trustee of the whole 
Fee, then the Expense of a new Admission would have 
been apportioned between the Owners of the whole Fee. 
I am of opinion, therefore, that the Bankrupts had not 
at the time of the Bankruptcy a right to clothe their 
equitable Reversion with the legal Estate, and, conse- 
quently that the Assignees have no right to call in the 
legal Estate, and could not therefore sell a legal Rever- 
sion; the necessary consequence is, that the Plaintiff 
being to be considered as having contracted for a legal 
Estate, is at libertyi if he does not think fit to accept 
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ihe eqnttaUe Reversion, to retire from his PorchaaeL 
if however the PhiBtiff duMikl detenmne to take from 
the Aasig&ees the equitaUe Reversion, dieii it may 
<»me to be confiidered whether any equitable TeruB 
can be suggested with respect to tiie Mothei^s Interest 
which wtoold induce a Court of Equity to new moddi the 
legal Estate at the request of the Owner of the Revei^ 
fitoQ^ and if mch Terms can be suggested, as all the 
Parties interested are before the Court; this Plan might 
possibly be effected in thk Suit; but before these con* 
stderations can be entered upoui the Plaintiff must 
determine whether he will accept the equitable Revefi- 
aion, for it is only in the character of Owner of that 
Reversion that he can raise any Equity against the 
Mother, 



182s. 

26th March. 
* ^ ' 

If the Wife 
ifuUti upon her 
Equity as against 
ihe Assignees in 
Bankruptcy of 
her Husbandj it 
attaches for the 
benefit of her 
.ChildrenfOndshe 
cannot qfter^ 
vmrds release it 
in faoour of her 
Husband, 



BARKER V. LEA. 

1 HE Wife being entitled to a considerable Sam in 
Court, the Husband became a Bankrupt ; the Bankrupt 
purchased of the Assignees their Interest in the Money» 
subject to the Wife's Equity* which was computed in 
the Sale at one half of the Property. The Bankrupt, 
with his Wife, now petiticmed for payment of the whde 
Sum to him» widi the consent of his Wtfe. 

The Vice-Chancellob : — 

The Wife must be taken to have claimed her Equity 
against the Assignees and Creditors of her Husband* 
and they selling only a Moiety to the Husband* must 
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be coQsideTed as haying conceded the other Moieljr to 
her equitable Claim ; and upon, that concession it became 
equitabl J Tested in her for the benefit of herself and her 
(Children. 

If after this aisangement she codd. still be at liberty, 
before an actual Settlement 1lo> waare her Equity, and 
defeat her Children, it must be by undbing the anange- 
ment with die Assignees, and aimndoning the Money to 
Ae Creditoie. If she does^ not release the Eqnity to. the 
Assignees, then it attaoheamudteraiUy for the Benefit o£ 
the Children, and is no longer mthiu.her potwes. 
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HUME V. RTJW1>ELL. 



HY' Indentuse of Settlement made upoathe Macriagp 
of Jumes John Hume mth\Catluuine Randolph, ocectain^ 
Estate was settled to tlie use of J. //.. Hume for Life, 
Remainder to the use ofl the intended Wife for her 
Life ; and after the deoease of the Survivor, to the Use 
of Trustees for a term of goo years. Remainder to the 
Use of the first and other Sons of the Marriage in. Tail 
Male, Remainder to the use of the first and other Sons 
of the Husband by any after-taken Wife in. Tail Male, 
Remsdnder to the Use of the Daugbtera.of the Mi^iage 
ae Tenants in Common in Tail, Remainder to the 
AamghteiB of the Husband by any aAeiMsaken Wife^ as 
Tenants. in Common in Tail, Remainder to die Husbaadi 
in:Fee» And the Trusta of the term were declared, to 
be, if there was any Child or Children of the Hnsband 
by Catharine BaTtdolpk, or my afteihtalien Wift;, other 



iSaa. 
March 15, 16, 

April 33. 
*^ « ' . 

The defective 
execution of a 
power^ aided in 
favour of an 
eldest against 
younger Chilm 
dren, also pro* 
tndedfor; Pro* 
bate held not 
to be conclusive 
proof that In^ 
struments so far 
as thof affect real 
Estates f^ are of 
a testamentary 
Character. 
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iSssi than an eldest or only Son, then after the decease of the 

' * Survivor of the said Jamtz John Hume and Catharine 

HuMB Randolph, or in their lifetime, or of the Survivor of 
P '^' them, if they, he or she, or any such future Wife, should 

so direct, by any Deed or Writing signed and attested 
by two Witnesses, to levy and raise the Sum of 5,000/L 
for the Portions of such Child or Children respectively, 
to be a vested Interest at such Ages, and in such man- 
ner, and in such Shares and Proportions as the said 
J. J. Hume should by any Deed or Instrument, to be 
sealed and delivered by him in the presence of and 
attested by two Witnesses, or by his last Will and Tes-* 
tament, or by any Codicil thereto, to be by him signed 
and published in the presence of and attested by diree 
or more credible Witnesses, direct or appoint, and for 
want of such appointment, to Sons at twenty-one, and 
to Daughters at twenty-one or Marriage ; and to be paid 
to him or her at the same age, day or time, if the same 
should happen after the decease of the Survivor of them 
the said J. J. Hume and Catharine Randolph, or any 
after-taken Wife ; but if the same should happen in 
the lifetime of them the said J. J. Hume and Catharine 
Randolph, or any after-taken Wife, or in the lifetime of 
the Survivor of them, then immediately after the decease 
of such Survivor. 

There was a Clause of Survivorship between Children 
in case of the death of any before their Interest vested ; 
and a Power given to tlie Trustees at any time after 
the death of the Survivor of the said J. J. Hume and 
Catharine Randolph, or such future Wife, or in the life- 
time of them, or the Survivor of them, in case they, he 
or she, should so direct, by any Writing under their, his 
or her, hands, to levy or raise all or any part of the Por-* 
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tions so given, notwithstanding the Interest should not i8aa. 

then be rested. And further, that the Trustees after ' 

the death of the Survivor of the said J. J. Hume and Home 

Catharine Randolph, or any after-taken Wife, should, » 

out of the rents and profits, levy and raise such yearly 

Sums for Maintenance as the said J. J. Hume should 

by any Writing, to be sealed and delivered by him, and 

attested by three Witnesses^ direct and appoint, not 

exceeding the Interest of the Portions ; and in default 

of Appointment, then such yearly Sums, not exceeding 

such Interest as aforesaid, as the Trustees should^think 

fit; such yearly Sums to be payable quarterly on the 

days therein mentioned ; and the first quarterly Payment 

to be made on such of those days as should first happen 

next after the decease of the Survivor of them the said 

J. J. Hume, Catharine Bandolph, or such future Wife 

as aforesaid. 

There was also a Power for J. J. Hume by Deed or 
Wm to jointure any after-taken Wife out of the settled 
Estate, to the extent of 100/. per annum. 

Catherine Bandolph died, leaving only one Child, 
Catharine Anne Hume-, and J. J. Hume married a 
second Wife, by whom he had living at the time of 
making his Will, three Sons and one Daughter. 

J. J. Hume, made his Will. After reciting his Mar- 
riage Settlement, before referred to, and the state of 
his family, he proceeded thus : " Now, therefore, by 
virtue and in pursuance and in exercise and execution 
of the said power or authority given, limited and 
reserved to me in and by the said Settlement made on 
my Marriage with my said late Wife, I do by this my 



«4 
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last Will and T^atameAt in writisg, sigmd and p«£m 
Hahjed m the pcesence of aoid to be attested hy thsee 
oedible Witneaaes; direct and appoint [usual words]." 
Aoi he then gave the Sun of 4,0OoL part of the 
5^QOo/. to the Daughter of the first Marriage, to be a 
nested Interest at tweo(tyH>ne or Marriage, and the 
mmaining l,oooJL to the jFOnngse Children of the 
aeeand Marriage, and the Income of the aereral por<*> 
tiona to be in the mean time, apfdied for the maiaten* 
awe and education of the Children. And he aAei-* 
^mnrdft pmceeded to exevcise his power of jmntniing in 
iavour of his second Wife, tO' the extent of ioo/» » 
Year, and then disposed of all other his Red and Per^ 
aoaal Estate; and named Exaeutors and Guardians of 
hia duhheii. 

The usual form of dating, signing, sealing and at' 
testing, was written at the end of the Will, but the 
Will was, in &ct» neither signed^, sealed, attested,, nor 



The Testator afterwards, and in the same year, as it 
appealed, made a Codicil in the following woida : — '* I 
Jama John Hume, of West Kington^ in thd Countf ^ 
Wiks, do hereby appoint die Rev. C. H. Hmmt, A.M. 
Canon Residentiary of SaUdnay; tiie Rev. Hwbat 
Randolph, D.D. Rector of Letcambe Basset, Berh'i 
Mm Kidd,. ILIX of Oxford, and Lgdia Hume, my 
Wife, ChiaidiatBB of my Children, and my Ezetfutosv 
A Papca purporting to be my last Will andi Testament^ 
but not signed, will esiplain all mj Afiaba; and I desiie 
that JoAirCotf&on,.E8q*of Bristol, whe drew up tkiat 
Paper, may be employed and weQ paid as Agent in the 
Sfide of whatever Pnsperties my Saeeutors merf tbiidi 
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proper to make, signed by me James John Hume, this iSqs. 

26th October 1816, in the presence of us, Daniel Rose 
Godfrey, Curate of Nettkton, Wilis, and Edward Salway, 
Yeoman, West Kington, Wilts." 

The Ecclesiastical Court granted Probate of both 
Instruments, and now, upon a Bill filed by the Daughter 
of the first Marriage, several Questions arose ; 

1. Whether the Will was to be considered in respect 
of the reference in the Codicil, as being substantially 
signed by the Testator in the presence of two Wit- 
nesses, and the defect in its not being attested by three 
Witnesses, therefore to be made gdod in favour of the 
Daughter of the first Marriage. 

2. If not to be considered as signed or attested, 
whether the whole defect would be made good in 
favour of a Child. 

3. Whether the Probate was to be received as con* 
elusive Evidence that the first Instrument was a Will. 

4. Admitting that the two Instruments together were 
a good execution of the Power, then, whether the Tes- 
tator had power to give maintenance out of the 5,000 /« 
during the life of the, second Wife. 

Mr. Wingfield,9iid Mr. Wraithby, (or the Child of the 
first Marriage. 

Mr. Bell, and Mr. Barber, for the Children of the 
second Marriage. 

A A 
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Mr, Sugden, and Mr. Beemies, for the Heir-at-Law. 

Mr. Spence, and Mr. Cockerill, for the Trustees. 

Cases cited on the 1st and 2d Questions — Smith v. 
Ashiqn{a), Bradley v. Bradley (6), Wilkes v. Holmes (c), 
Mac Adamv. Logan{d), Bowman v. Mathews (e). 

Cases cited on the 3d Question — Carey v. Askew (/), 
Habergham v. Vincent (g). Doe d. Cook v. Dancers (A), 
Wagstc^ V. Wagstaffij)^ Jervoise v. Duke^of Northum- 
berland {k). 

The Vice-Chancellor: — 

The first question is, whether the Power of Ap- 
pointment in the Testator is to be considered as well 
executed by the two Testamentary Instruments which 
have been proved in the Ecclesiastical Court. The 
first Instrument, taken by itself, is plainly imperfect, 
the Testator sets out by professing his intention that it 
should be signed, and published and attested by three 
Witnesses ; and the necessary forms are added to the 
Instrument for those purposes. But it is left incom- 



(a) Finch, 273; Eq. Ca. 
Ab. 345. 

(b) a Vern. 163. 

(c) 9 Mod. 485; S. C. 
1 Dick. 165, cited as good 
law, Shannon v. Broaditreet, 
1 Scb. & Lefr. 60. 

(d) 3 Bro. C. C. 310. 

(tf) For. Exch. Rep. 163 ; 
and see Sugden on Powers, 



chap. 6, where all the cases 
on this subject are collected. 

(/) 1 Cox, 244; S. C. 
cited and stated on this point, 
8 Ves. jun. 492. 

(g) 2 Ves. jun. 230. 

{h) 7 East, 299. 

(i) 2 P. W. 258. 

(A) 1 Jac. & Walk. 570. 
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plete without signing, publishing, or attesting, and in 1823. 

itself could have no operation — the Codicil, however, 
referring to it as a Paper which will explain all the 
Testator's affairs, demonstrates that although not com- Rukdell 
plete in point of form, it was still the Testator's inten- 
tion that it should govern the distribution of his 
Property, and upon this ground the Probate of this 
Instrument must have been admitted in the Ecclesi- 
astical Court ; the Codicil was signed by the Testator, 
and attested by two Witnesses. And a question has 
been made whether the Will is not to be considered by 
the reference to it in the Codicil as having substantially 
the same signature and attestation. 

I am disposed to think that the Will is by that refer- 
ence made part of the Codicil, and is to be con- 
sidered as substantially signed by the Testator, in the 
presence of, and attested by, two Witnesses. But I do 
not give all the importance to this question which it 
has received at the Bar. The Settlement requires that 
the Will which is to execute the power of appointment 
should be signed by the Testator, in the presence of 
and attested by three or more creditable Witnesses; 
the Codicil, though signed by the Testator, was attested 
only by two Witnesses. But it is admitted that the 
defective execution of the Power in this respect will 
be supplied here in favour of the Daughter of the first 
Marriage. I am of opinion, that if the Will were not 
to be considered as incorporated into the Codicil but as 
a Testamentary Instrument, wanting wholly the forms 
of signature and attestation, that this Court would still 
supply the defective execution of the Power; there can 
be no difference in principle between the defect in fonn of 
one Witness or of two Witnesses, or of three Witnesses, 

A A 2 
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i8aa. or between the defect in form of the sealing or the sigfi- 

' ' ing. And the case of Ashton v. Smith is in this respect 

Hume ^^ authority in point. If the Instrument be of the 
character required, and there be a clear intention that 
it should operate as an appointment, this Court, in 
favour of a Child, will supply all defects in the form of 
the Instrument. 

The next consideration is, whether this Court is to 
receive the Probate as conclusive Evidence that the 
Instrument in question has a Testamentary cha- 
racter. — The jurisdiction of the Ecclesiastical Court 
is confined to Goods ejxd Chattels, it has no power of 
Administration over other Property, strictly speaking, 
therefore, the Probate merely establishes that the In- 
struments received are competent to the disposition of 
Goods and Chattels. In Carey v. J skew {I) the Pro- 
bate was received here as evidence that the Instrument 
was a Will which would pass Copyholds ; and in Doe 
d. Cook v. Danvers (m) the Court of King's Bench ap- 
pears to have received the Probate as evidence that the 
WiU was an Instrument which would pass customary 
Estate* But in neither of these Cases was the Probate 
objected to in that respect. If the objection had been 
taken^ I think it must have prevailed. It is true that 
every instrument of which Probate is duly granted by 
the Ecclesiastical Court will pass Copyhold or cus- 
tomary Estate. And that no Instrument can amount to a 
Will so as to pass copyhold or customary Estate, unless 
Probate would be granted of it in the Ecclesiastical 
•Court if it affected Goods and Chattels* The decision 
of the Ecclesiastical Court in granting Probate amounts 

tf) 1 Cox, 244. (w) 7 East, 299. 
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therefore^ to the judgment of a competent Court, upon i8*i2 

the very points in question as to a Will which is to pass 
copyhold or customary Estate; but it can bind only 
those who claim an Interest in the Goods and Chattels 
to be administered by the Ecclesiastical Court ; because, 
as to all other Persons, it is res inter alios acta. Those who 
claim the copyhold or customary Estate are not, nor 
can be. Parties to the Judgment* for as to them the pro- 
ceeding in the Ecclesiastical Court is coram nonjudice. 
I rather think, therefore, that notwithstanding the Cases 
to which I have referred, if a question were now made 
in any Court of Law or Equity, whether the Probate is 
conclusive Evidence, that the Instrument is a Will so as 
to pass copyhold or customary Estate, that the objec- 
tion to the Probate as conclusive Evidence must pre- 
vail, for the reasons which I have stated. 

It would necessarily follow that the Probate could 
not be received as conclusive evidence in this case, that 
the instrument was a Will so as to operate as a suffi- 
cient execution of the power, because this being in 
effect a power to charge Lands was clearly coram non 
judice in the Ecclesiastical Court. Inasmuch therefore 
as the Defendants who are interested against the deci- 
sion of the Ecclesiastical Court are Infants, I feel 
myself bound not to conclude them by the Probate. 
And as there is no Evidence in the Cause directed to 
this point, it appears to me to be the most proper 
course to send it to the Master to inquire, whether the 
two instruments of which the Probate has been granted 
are Testamentary Instruments, with liberty to the 
Master to state any circumstances specially: at the 
same time it is not to be expected that the interest of 
these Infants will be much advanced by this inquiry, 
A A 3 
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for if it be once ascertained that the first instrument 
is the Will referred to in the Codicil, which may readily 
be known from the testimony of Mr. Coulson, it cannotj 
I think, be doubted that the Ecclesiastical Court have 
come to a sound decision upon the point. 

Until the Master's report has established the Will 
I cannot proceed to the Question of Maintenance upon 
which I have already intimated my opinion; but the 
Question has so much nicety in it, that I shall not be 
sorry to have it reargued (n). 



14th June. 
• / ■ ^ 

The Court 
leaves it to tie 
discretion of the 
Master to deter* 
trnne^ under the 
usual order for 
production of 
books, whether 
they are to he 
merely produced 
from time to time 
or to he deposited 
with the Master. 



HENNA V. DUNN. 



On a Bill to take Partnership Accounts the usual De- 
cree was made for an Account containing, amongst other 
things, the conmion direction that " for the better taking 
of the Account, the patrties are to produce before the 
Master upon oath, all Books, Papers and Writings 
in their custody or power relating thereto, and are to 
be examined on Interrogatories as the Master should 
direct (a)." Under this Decree the Plaintiff served the 
usual warrant on the Defendant to produce the Books, 
8cc. in his possession, before the Master, in obedience 
to which Warrant the Defendant left in the Master's 
Office an Affidavit setting forth, by way of Schedule, 
the several Books and Documents which were in his 
possession ; and on a subsequent Warrant he attended 
before the Master, and produced the several Documents 



(n) See the Judgment on 
this point, Hume v. Rundelf, 
2 Sim. & Stu. 177. 



(a) Reg. Lib. A, 
686. 



1831. fol. 
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referred to in his Affidavit^ and offered not only to 
produce them as and when the Plaintiff should require 
iStiem, but also offered to permit an inspection of them, 
at the office of his (the Defendant's) own Solicitor, when 
and as often as the Plaintiff or his Solicitor should 
choose to make it. This however was not considered 
sufficient, and it was insisted that the Books should be 
deposited. 
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The Master intimated his opinion to be that the 
Defendant was bound to deposit the Books in his 
Office ; and that the production from time to time was 
not a -sufficient compUance with the Decree; and he 
accordingly granted the certificate of their non^pro* 
duction ; upon which an Order was obtained by 
Mr. Clayton for the production of the Books within 
four days, and in default, for a Serjeant at Arms against 
the Defendant (6). 

Mr. Lovat now moved that the latter Order might 
be discharged. 

The mere production from time to time will satisfy 
the words of this Decree, in which there is no direction 
for a deposit of the Papers in question, nor any ground 
laid for such a direction. 



Mr. Clayton contrd. 

The Vice-Chancellor held the manner of produc- 
tion by leaving, or otherwise^ to be in the discretion of 
the Master, and he having certified the contempt, refused 
to interfere. 

(p) Reg. Lib. A. 1821, fol. 1288. 

A A 4 
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1833. 
24th January . GORDON v. BOWDEN, 

An Invest- A TESTATOR charged all his Property with 1,500/* 
nunt at Calcutta ^ yg^r to his wife, for her life. The Executors in 
in the Company's q^j^^^^ -^^^^^^ j^ ^^1% East India Company Bonds there, 
BondSf for se* 

curing an Jn- *^®^ producing an Interest of 8 /. per cent, as much 
nuitv for life, "loney as would produce 1,500/. a year; the Bonds 
under a Will^ were payable upon sixty days notice. This was in 1808. 
does not dis- At that time in 1808, there still subsisted the Bonds 
charge the Tes- ^jjj^j^ j^^j y^^^^ granted by the Company for ten years, 
tator's Estate, ^ ^ u • lu c \u t^ \ 

if the C ftt 10 per cent, bearmg the name of the Decenmal 

lower their In- I^oan, the term of ten years not being expired. In 
terest. 181 1 the Company lowered their interest to six per 

cent, and paid off the 10 per-cent Bonds, and granted 
new ones at 6 per cent. It was in evidence, that before 
the Decennial Loan the Company's Bonds had borne an 
interest of 12 per cent ; the question was, whether this 
Investment by the Executors bound the annuitant, so 
as to discharge the testator's Estate, and to leave her to 
sustain the loss of income occasioned by the reduction 
of interest. 

Mr. Bell for the annuitant. 

Mr. Hart, and Mr. Shadwell, for the Executors and 
Residuary Legatees. 

The Vice-Chancellor held that these Bonds, not 
being in their nature a permanent Fund, could only 
be considered an appHcation of part of the Testator's 
Estate by way of security for the annuity, and not as 
a discharge of that estate ; and he observed that it would 



CASES IN CHANCERY. 



343 



be a different question, whether executors acting in this 282a. 

respect, in conformity to any usage in India, and dis- * * 
tributing the residuary property, would be personally Goudom 
liable for the deficiency of an annuity by the fall of the ... ' 
Company's Interest. 



1893. 
VAUCHAMP V. BELL. April 17,19,23. 

1 HE Testator, after appointing Executors, empowered The literal and 
tEem, or such of them as should prove his Will, to sell technkalforce of 
an Estate A ; and he directed that the Monies arising «»'"^* »» « ^*tt 
by- the Sale, and the Rents and Profits in the mean time, ^^^^ounteracted 
** should be applied for and towards discharging all such . . ^ * 

Debts as he should owe at his decease.'* And he also 
empowered them to sell an Estate B ; and directed that 
the Monies arising by the Sale, and the Rents and Pro- 
fits until Sale ** should go in aid of his Personal Estate, 
and be applied for and towards discharging such Debts 
as he should owe at the time of his decease, as soon 
after his decease as conveniently might be.*' And he 
also empowered his Executors to sell an Estate C; 
and thereout to pay a Charge of 1,300/., and to apply 
one third of the surplus to the separate use of his 
Daughter Susannah; and the two other third parts of 
the surplus he willed and directed should '' sink into 
his Personal Estate, and go in aid thereof.'' He de- 
vised tL fourth estate to the Use of his two Daughters, 
Tabitha and Susannah, and the Survivor of them, for 
life, with limitations over in fee. He devised 2L^fth 
Estate to one of his Executors and another person, and 
their Heirs, upon trust, for the separate use of his 
Daughter Tabitha, for her life; and from and imme- 
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1823. diately after .the death of his Daughter TeUriiha he 
* ^ empowered his Executors to sell such Estate, and to 
Vauchamp ^ppiy ^Yie Monies arising by the Sale, and the Rents 
and Profits in the mean time from the death of his 
Daughter '^ for and towards discharging all such Debts 
as he should owe at the time of his decease." He de- 
vised a sixth Estate to one of his Executors and another 
person, and their heirs, upon trust, for his two Daugh- 
ters and the Survivor of them, for life ; and after the 
death of the Survivor of his two Daughters he empow- 
ered his Executors to sell such Estate, and directed 
that the Monies arising by the Sale, and the Rents and 
Profits in the mean time from the death of the Survivor 
of his Daughters, " should be taken as part of his 
Personal Estate, and such part thereof as necessary 
applied for and towards discharging all such Debts as 
he should owe at the time of his decease/' 

He made no Gift of his residuary Personal Estate by 
his Will, but on the next day executed a Codicil, duly 
attested so as to pass land, and thereby gave and be- 
queathed, in manner therein mentioned, " the residue of 
his Personal Estate, if any should remain after payment 
of such Debts as he should owe at the time of his 
decease, and such Legacies as he had given by his 
Will, or should give by any future Codicil.'' The Exe- 
cntors in the lifetime of the two Daughters sold the 
Estate A, and applied a portion of the produce in pay* 
ment of a Mortgage charged on that Estate, but the 
residue of the purchase-money continued in the hands 
of one of the Executors until after the death of both 
the Daughters. The Personal Estate was greatly in- 
sufficient for payment of the Debts, but the Debts being 
principally Mortgage-debts, were not called for, as ap- 
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peared by the Master's report, during the lives of the 183a. 

Daughters, nor was any estate sold during their lives 
except the Estate Jl. It was admitted, that by the 
effect of the first, second, and fifth devises, taken 
literally and alone, the Estates comprised therein would 
be merely charged with Debts in case of the deficiency 
of the Personal Estate and of the Estate comprised in 
the sixth devise ; but it was contended, that upon the 
whole context of the Will it was manifestly the inten^ 
tion of the Testator that the whole produce of the 
Estates to be sold were to become a part of his general 
Personal Estate, and would pass as such by his Codicil. 
And it was on the other side contended that the Estate 
ii. was improperly sold by the Executors, and con« 
tinned, therefore, real Estate, charged with Debts as 
between the real and personal representatives of the 
two Daughters. 

Mr. JBe//, Mr. Home, Mr. Sugden, Mr. Preston, 
Mr. Pepys, Mr. Blake, Mr. Beames, and Mr. Pemberton, 
for the different parties interested. 

The following Cases were cited, Robinson v. 
Taylor (a), Attorney-General v. MUner (b), Durour v. 
Motteux (c), Oxenden v. Lord Compton (d). Hooper v. 
Godwin (e). 

The Vice-Chancellor : — 
The principal question is, whether the produce of the 

(a) 3 Br. C. C. 589. (e) 18 Ves. 156; and s^e 

(i) 3 Atk. 113. Lord Eidon's celebrated argu- 

(c) 1 Ves. 380. meat in Ackroyd v. Smthson, 

id) 3 Ves. jun. 69 ; S. C. 1 Br. C. C. 506, Ed. Belt. 
4 Br. C. C. 331. 
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Vaitchamp 



i823. Estates comprised in the first, second, and fifth devisesy 

is to be considered as conyerted out and out into Per* 
sonal Estate, or whether it continued Real Estate subject 

« only to a charge for Debts in aid of the deficiency of the 

Personal Estate. It is admitted that if these devises 
stood alone, the words used would import only that 
the Estates comprised were to be chained with Debts 
in aid of the Personal Estate ; but it is contended that 
upon the whole Will it is plain he did not mean that 
restriction which the words he has used would literally 
import ; but that he intended that the produce of all 
the Estates which he has empowered his Executors to 
sell, should become a general fund applicable to all the 
purposes of his Personal Estate, and mixed with it 
It is not disputed that he had this intention with res- 
pect to the Estates comprised in the third and sixth 
devises. 

If by giving to the words which a Testator has used 
their literal and technical efiect, inconsistent and absurd 
conclusions must necessarily follow ; and if by under- 
standing such words more largely the whole Will would 
be rendered rational apd consistent, the Court which de- 
parts from the literal and technical sense of the words 
does not adopt conjecture as opposed to expressed in- 
tention, but has recourse to a sound rule for collecting 
what is the intention which is really meant to be ex- 
pressed — to apply that principle to the present Will. 

If the words of the first and second devises are to be 
taken according to their literal and technical effect, then 
this consequence would follow, thus the Court must de- 
clare it to have been the intention of this Testator that 



Vauchamp 
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the estates firstly and secondly-devised should not be 182s* 

sold for payment of his Debts^ unless the produce of the 
estates sixthly-devised, and thirdly-devised, should prove 
insufficient for that purpose in aid of his Personal Estate. Bell. 

Now the plain meaning of the Testator was, that the 
sixthly-devised estate should not be sold until after the 
death of the survivor of his daughters ; and it is equally 
plain, that his meaning was that the first and secondly- 
devised estates should be sold and applied in payment 
of his Debts immediately after his death. The payment 
of his Debts is the first and only direct purpose which 
he has in view with respect to these estates. The rents 
and profits from the time of his death are to be applied 
for that purpose; and in the second devise he happens 
to use the expression, that the produce of that estate is 
to be applied in payment of his Debts as soon as con- 
veniently may be after his decease : The literal and tech- 
nical force of the expressions in question in these first 
and second devises is therefore plainly inconsistent with 
his clear expressed purpose as to those estates in other 
respects. And it is furthermore absurd, because, with 
the anxiety with which this Testator appears to have 
considered the payment of his Debts, it cannot be 
thought he meant to postpone that payment until the 
uncertain time of the death of the survivor of his two 
daughters. The creditors appear also to have been 
specialty creditors, and could not be postponed at his 
pleasure. It is admitted that the words used in the 
third devise amount to a conversion out and out, and no 
reason can be assigned why the Testator should have 
a different purpose with respect to the produce of this 
estate, and the produce of the firstly and secondly-devised 
estates, which were in like manner to be immediately 



348 CASES IN CHANCERY, 

1822. ^^ by ^® Executors. It is admitted, that the words 

' •* ^ used in the sixth devise amount to a conversion out and 

Vaucham p Qut^ and no reason can be assigned why the Testator 
^ should have had a different purpose with respect to the 

produce of this Estate, and the produce of the fifthly- 
devised Estate, in which he had in like manner given 
a previous life-interest. 

The construction of the Codicil is the same as if it had 
made part of the Will The object of it is to complete 
the disposal of his Property ; but if his purpose were not 
to convert the devised Estates in question into Personal 
Estate, his Codicil operates nothing, and he dies intes- 
tate as to the great bulk of his property. My conclusion 
therefore is, upon the whole of this Will and the Codicil 
taken together, that it is the expressed intention of this 
Testator that the produce of the five Estates which his 
Executors are empowered to sell, should be equally ap- 
pUcable to all the purposes of his Personal Estate, and 
become a part of it, and that the different form of his 
expressions did not aim at any distinction; and was the 
mere result of accident and ignorance. 



i8ai. ROBINSON v. BRANSBY. 

34th Nov. 

* ' 1 HE Testator in this Case having a Daughter, who was 

Where a Tes- married to one of the Defendants, Wm. Banister, and 
iaior recites that ^^^ g^j^g^ recited in his Will that he had advanced and 
a Legatee is in- 
debted in a certain Sum, that recital binds the Legatee, except in case of a clear 
Mistake of Figures: 
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lent to his Son-in-Law William Banister, several sums of 
Money, which, with the Interest thereoA, then amounted 
to the Sum of 2,100/., and that it was his intention that 
his three Children should have his Property, in equal 
Shares, except his Son John, in regard to the DweQing- 
house and other Property given him by his Will, and 
which he thought him entitled to as a Compensation for 
his Services; — and for that purpose he acquitted and 
discharged the said William Banister from the payment 
of the said Sum of 2,100/. ; and he directed his Trustees 
to stand possessed of his Property, (which he had 
directed to be converted into Personalty) in Trust, to 
pay his Son James Robinson the Sum of 1,200/., so as 
to make his Son James's Share equal to his Son-in-Law 
WUJiam Banister's, which sum of 1,200/., with the value 
of the Buildings thereby devised to his Son James, 
estimated by the Testator at goo/., would make together 
the Sum of 2,100/. ; and in the next place to retain the 
Sum of 2,100/. for his Son John Robinson, and to divide 
the residue of his said Property for the benefit of his 
said three Children respectively, or their Families. 

The Defendant William Banister insisted that he was 
not indebted to the Testator at the time of making the 
Will in the Sum mentioned ; and that an Account ought 
therefore to be taken of his Debt ; and that he should be 
paid out of the Assets so much as, with his Debt, would 
make up 2,100/. He entered into Evidence, the nature 
of which was to show that many Advances made to him 
by the Testator were Gifts, and not Loans. 

The Plaintiffs gave in Evidence an Account signed by 
Banister about the time of making the Will, which stated 
the Debt according to the Will {a). 



349 



1821. 




(a) See Clark v. Guise, 2 Vcs. 617. 
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The Vice-Chancellor was of opinion that, primA 
fade, the Debt must be taken according to the State- 
' ment of tlie Testator, and that the Legatee could not 
enter into Evidence to repel that Statement, by proving 
that what the Testator thought fit to regard as a Debt, 
was in truth a Gift : That the Legatee was at liberty to 
elect either to take under or against the Will : That pos- 
sibly a Legatee might be relieved in a case of clear 
mistake of Figures, as where the Testator referring ^to 
a settled Account called the Balance Two Thousand 
Pounds, which was in fact but One. 



Reg. Lib. B. 1821. fol. 274. 



1822. 
6th March. 

^^ V ' 

One Name may 
be substituted/or 
another in the 
construction of a 
WiU, where it is 
manifest f not only 
that the Name 
used was not in- 
tended^ but that 
a certain other 
Name was neces- 
sarily intended. 



DENT V. PEPYS. 

The Testator, after payment of his Debts, Funeral and 
Testamentary Expenses, bequeathed the residue of his 
Estate to Trustees, upon Trust, ** as to two fifth parts 
thereof to and for the use and benefit of the children of his 
eldest Sister Mary, deceased, formerly the Wife of George 
Den^and afterwards of Nathan Cansick, namely, between 
Elizabeth, George, and Nathan, or their respective Fami- 
lies, in the following proportions : viz. for the Family of my 
eldest Nephew, (there being four Children now living,) 
to whom I will and direct that one twelfth part of the 
two fifth parts be first apportioned equally amongst the 
said four Children of my said Nephew William Dent ; 
and subject thereto I will and direct (hat the residue of 
the two fifth parts be divided and equally distributed 
amongst the four Families or Children of my said 
Nephew WiUiam," The Testator then bequeathed the 
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remaiilkg three fifth parts of the residue of his Estate ig^^. 
among various persons* but not including the Children •^ ' 

ofhis Sister Jfiiry. Dent 

r. 



The Question was, whether the Name of the Testator's 
Nephew WilUam was not inserted by mistake in the 
bequest of the Residue of the two fifth parts after 
deducting one twelfth part for that of the Testator's 
Sister Mary. 

Mr. Agar and Mr. SvHuuton contended that there was 
nothing inconsistent in the bequest of one twelfth of the 
two fifths to the Children of WiiUam by Name, and 
a subsequent bequest of the residue of the two fifths to 
the Children or Families of the same person ; that they 
might take the former bequest per capita, and the latter 
per$Urpetf which distinction sufficiently accounted for 
the Testator's giving them first a part, and then the resi- 
due ; and cited Dd Mart v. Rebelh (a). 

Mr. Bell, contra. 

The Vice-Chancelloe: — 
However absurd the literal expressions of a Will may 
be, a Court cannot be at liberty to correct them by con- 
jecture, nor can it substitute one Name for another, 
unless it plainly appear from the context of the Will, not 
only that the Name used was not intended by the Tes- 
tator, but that a certain other Name was necessarily in* 
tended. In this Case, the Testator begins the Clause in 
question by declaring his purpose to divide two fifth 
parts of his Residuary Estate amongst the four Children 
or Families of his deceased Sister Mary, in the following 

(fl) 3 Br. C. C. 446; S. C, I Ves. jun. 412. 

B B 
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The Partnership Property consisted of Freehold and 
Leasehold Public-houses^ and of Stock and Utensils in 
Trade, and Debts due to the Trade. One of the Part- 
ners, the Plaintiff, was individually the owner of the 
Brewery and of certain other Public-houses, which had 
been used for the benefit of the Partnership during the 
continuance thereof, the other partner paying a fixed 
sum in respect of his share of the Rent. 

The Partnership being now dissolved, the Plaintiff 
insisted that the true construction of the articles was, 
that the Partnership Property should not be sold, but 
divided in specie. 

Mr. Bell, and Mr. Roupel, for the Plaintiff. 

Mr. ShadweU and Mr. for the Defendant 



The Vice-Chancellor : — 
This, like every other question upon the construction 
of articles, is a question of intention. It is not a very 
probable intention that a specific division of the articles 
of property was meant, and not a conversion into money; 
because this division of the property must necessarily 
reduce its value, and must be particularly injurious to 
the Partner, who not being the owner of the Breweiy, 
does not continue in the concern. But it is plain firom 
the expressions used that this could not be the inten- 
tion. The Partnership Property is first to be applied 
in payment of the Debts due fipom the Partnership, and 
it is the residue which is to be equally divided, now the 
payment of the Partnership Debts necessarily requires 
1^ conversion into money. My opinicm therefore is 
that the Defendants have a right to insist upon a Sale 
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^of the t^hole of the Partnership Property, The Case of 
Featherstonhaugh v« Fenwick {a), is, in this respect, in 
point. 

V. 

Reg. Lib. B. 1821, fol. 1013. Pibrce. 




RiODBW 



KENNEY V. WEXHAM. ,8„^ 

April 39, 30. 

1 HE Plaintiff being in right of his Wife entitled to 14th May, 

an Annuity for the Life of a Mr. McDonald, issuing out ^ 

of the Estate of the Defendant, entered into a written ^ .^ 

decree a tpectfic 
Agreement, dated the 18th April 1818, which was performance of 

signed by the Plaintiff and Defendant, to sell the said a Contract for 

Annuity to the Defendant for the sum of 280/., which Sale of a Life 

was to be paid on or before the 1st January 1819; Annuity ^ though 

a first instalment of 200 /. was to be paid in the October '^ Annuitant he 

J. .1 X' 1 ^- A .1 dead at the time 

preceding : there was no express stipulation as to the y. .> j^ 

time when the Purchaser was to become entitled to the 

Annuity. 

The Vicb-Chancellor held the Purchaser entiUed 
to the Annuity from the time of payment of the last, 
and not from that of the first. Instalment of the price. 

It appeared that a difference having arisen upon the 
point, as to the time when the Purchaser would be 
entitled to the Annuity, the performance of the Con- 
tract was delayed. And in the month of October 1820 
the Purchaser wrote a Letter to the Plaintiff, stating 
his claim to the arrears from tiie time of the Agreement, 

(a) ij Yes. 298. 

B B 3 
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and expressing his readiness immediately to omplete 
upon those terms* Mr. McDonald the Annuitant died 
a few days after the date of this Letter. 

iThe Vice-chancellor held this Letter conclusiye Evi- 
dence of a Contract depending, and not abandoned. 

It was next urged for the Defendant, that there could 
in this Case be no Decree for specific performance of 
the Contract, because the subject of the Contract was 
gone ; that the Plaintiff's claim was for the price only, and 
that he might have recovered this at Law ; and there- 
fore no Bill in Equity would lie for it. And it was 
said, that the Court had refused to make a Decree in 
a Bill for the speoific perfonoaance of an Agreement for 
a Lease, where the extended T«rm had expired before 
the Cause came to a hearing. 

Mr. Sugden, and Mr. Temple, for the Plaintiff. 

Mr. Bell, and Mr. Simpkinson, for the Defendant. 

The Cases cited were, Lewis y.Lechmere (a), Jadtam 
V. Lever (6), Coles v. Trecothick (c), Paine v. Mellor (i), 
Cass V. Rudele (e), Denton v. Stewart (f), Greenaway 
v. Adams (g), Gwillim v. Stone (h), Hoylev. UvesayiJ), 
Western v. Ptm(t), Nesbitt v. Meyer (J), and Mortimer 
V. Capper (tn). 



(a) 10 Mod. 506. 

lb) 3 Br. C. C. 604. 

(c) 9 Ves. 246. 

id) 6 Ves. 349. 

(e) s Vem. s8o; and see 
I Br. C. C. 156, n. Ed. Belt. 
(/) Reported in note to Todd 
v. Gee, 17 Ves. 376, • 



(g) la Ves. 395. 

{h) 14 Ves. 128. 

(t) I Mer. 381. 

(*) 3 V. & B. 197- 

(I) 1 Sw. 233. 

(m) 1 Br. C. C. 156; and 
see Sugden'B Vendor and Pur- 
chaser, c. 5i s. 2| pt 251. 
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- The VicB-CtiAjicELLOR :— 

' It may now be considered as the settled Law of the 
Court, by the Cases of Mortimer v. Capper, and Jack- 
son V. Lever, and the reported dicta f}{ Lord Eldon, 
especially in the Case of Coles y. Trecothkk, that if the 
price of Property be an Annuity for the life of the 
Vendor, his death before the conveyance will form no 
objection to the specific performance of the Contract 
The Vendor agrees to sell for h contingent price, and 
those who represent him cannot complain that the con- 
tingency has turned out unfavourably. The same prin- 
cipal necessarily applies to a case where the Life 
Annuity is not the price, but is the subject of the Sale. 
If the Annuitant happens to die before the Annuity is 
legally transferred to the Purchaser, the death of the 
Aimuitant can form no objection tb the specific perform- 
ance of the Contract. The Purchaser agrees to buy an 
interest of uncertain duration, and he cannot complain 
that the contingeney is unfavourable to him. But it is 
said, that by the death of the Annuitant a Legal 
Transfer of the Annuity is no longer necessary to the 
Defendant; and the only act to be done is the pay- 
ment of a Sum of Money by the Defendant to the 
Plaintiff; and that the Plaintiff ought therefoie to 
have proceeded at Law, and not in Equity. 

A Court of Equity entertains a Suit for specific pei^ 
ibrmance by a PurchasOT, in order to give him the very 
rabject of his contract And although the demand of 
a Vendor be merely for a Sum of Money, it will enter* 
tain a similar Suit for him, upon the principle that the 
remedies ought to be mutual. If the death of a life 
Annuitant were to happen alf such a time that a Par* 
chaser in effect took no benefit under bis contract, 

BB 4 
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which might well happen, where his Title was to com-' 
mence at a future time ; there it might be made aques- 
tion, whether, as at the time of the Bill filed a Pur« 
chaser could file no Bill in Equity, the principle of 
mutual remedy could enable the Vendor to file such a 
Bill. But that is not this Case, here the Purchaser has 
an equitable Title to the arrears of the Annuity between 
the time of his Purchase and the death of the An^* 
nuitant, which would, in principle^ now support a Bill 
on his part for specific performance, although the facts 
of the case would not make such a Bill advantageous 
to him. I consider this Case, therefore, strictly a case 
of mutual remedy so as to entitle the Vendor to a Bill 
for specific performance. And it appears to me to 
make no difference in principle, that the Annuity being 
charged upon the Estate of the Purchaser himself, he 
could practically satisfy his demand for Arrears, by 
Retainer, without the necessity of a legal grant. 

Reg. Lib. A. 1821 , foL 155^ 



i8a3« 
S5th April. 

Where a Tw- 
tator gives to 
Legatees who 
shaU he Hving at 
the time of actual 
Distriifutionf the 
Court willjix a 
Year as the pro- 
per period* 



BROOKE V. LEWIS, 

1 HE Testator gave all his Real and Personal Estate 
to Trustees upon trust, to convot it into Money, and 
thereout to pay certain Legacies, which he directed to 
be paid within six months after his decease ; and to 
divide the residue between certain Persons named, or 
such of them as should be living at the time the same 
should be distributed. And he directed his Trustees to 
divide his Residuary Estate as soon as conveniently 
might be after satisfybg the Legacies; and that the 
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Trustees should^ from time io time, after satisfying the 
Legacies as they should respectivefy receive Monies^ 
lay out and invest the same at interest, until the whob 
of his Residuary Estate should be distributed. 

The Trustees converted all the Property, as appeared 
by the Master's Report, within eleven months after the 
Testator's death, but had made no division of it at the 
time when the Bill was filed. 

Mr. Bell, Mr. Agar, Mr. Wyatt, and Mr. Beamed, 
for the persons in different interests. 

The Vice-Chancellor : — 

This Testator annexes to the gift of his Residuary 
Estate the condition, that the Legatees shall be living 
at the period of distribution. It is plain, he did not 
consider the term of six months, when his Legacies are 
to be paid, as being necessarily that period, because he 
directs the Monies to be received from time to time, 
after that period, to be invested for the purpose of ac- 
cumulation until distribution. The Testator therefore 
had in his view the period of actual distribution. In 
such cases Courts of Equity consider the period of 
actual distribution within the intention of the Testator, 
to be that period at which a distribution might be 
made, if the Trustees act with reasonable diligence ; and 
for convenience have adopted, as a rule, in cases which 
bear an analogy to this, that a year after the death of 
the Testator is the period within which his property 
might with reasonable diligence be administered. 
I must therefore declare, that the Testator's Residuary 
Property is to be divided amongst the Legatees named, 
who were living at the end of one year after his death. 
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1^22. It 18 clear, in this case, that the actual distribution 

^^ — "^ ^ might have been made at this time, for the Master 

Baookb reports that the Property was actually converted into 
Money at the end of eleven months (a). 



V. 
lOBWlS. 



MYLER V. nTZPATRICK. 

6th May. 13 ILL by an Assignee of the late Lord Wanokk for 
' *^ ' an Account of his Trust Estates against the Represen- 
AmereAgtm ^^^^^ ^^ ^^ Trustees, and Mr. P., the solicitor, who 
Ly' Li uZ' ^^ **^^ employed by the Trustees. 
cmniahlc to the r^^ gjn ^x^^^ that the Trustees had in fact aban- 
cestui que trust ; ^^^^ ^^ execution of the Trusts to Mr. JF. and Mr. J. 
buiothermsevnth , ^ ,. , , -r. . n i ' rwi 

respect to a sub^ ai^other Defendant, who was Receiver of the Trust 

stituted Tnuteef Estates; and that they had possessed the Trust Monies, 
who accounts to and employed them for their own use, and had never 
nobody. accounted for them. 

• The Defendant, Mr. P. as to so much of the Bill as 
sought to affect him in respect of his transactions with 
respect to the Trust Estate and Monies, put in a general 
Demurrer. 

Mr. Sidebottam, in support of the Demurrer, insisted 
t^t the Solicitor was a mere Agent to the Trustees, 
and ought not to have been made a Party in that 
respect. 

The Vice-Chancellor : — 
A mere Agent is to account to bis Principal only, but 
according to the allegations of this £ill, which for the 

(a) Gaskett v. Hannany 11 Yes. 480, was cited; and see 
farry v. Warrmgtoi^ ante, 155. 
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•pturpoie of this Demurrer are to be received as true, issa. 

Mr* jF. cannot be considered as a mere Agent; he is a ' "" ' 

-delegated Trustee, employing the Trust Monies for Mtlbr. 

his private profit, and renderinfir no account to any ^ ^ 

,,,. * FlTZPATAICK. 

body (a). 
The Demurrer was overruled. 

Reg. lib. B. 1821, fol. 1 122. 



BRADDICH V. MATTOCK. i8m. 

9d May. 

X HE Testator^ Richard Blackmore, being seised of a * 
Copyhold Farm in the Manor of Woodland, devised it diferaice in suth- 
to Trustees, upon trusty to pay his Wife fifty Guineas pfyitig a Surren* 
a year for her Life, and subject thereto, upon trust for ^» that ike 
his Daughter Mary Blackmore, in fee. Cmtom repures 

a Surrender to 

By the custom of the Manor .Copyholds were not ^r fthjurm 
devisable, but the custom required that a Surrender ^ ^j^ ^^ ^ 
should be made to Trustees, upon trust, for the purposes praoision is an 
declared in the Will. And by the custom of the Manor Annuity Usuhig 
the Wife was the customary Heir. (ntto/the Copy- 



hold itself. 



In this Case there had been no previous Suirender to 
Trustees, and the question in the cause was, whether 
the Court would supply the Surrender in favour of the 
Daughter. It was objected for the Wife, that her 
Interest was in the nature of Free-bench, and that a 
Surrender was not supplied against Free-bench. That 

(a) See PoUard v. Dawnes, Ab. Csu £q. p. 6. 2 Cha. Ca. isir 
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the Court would not supply such a Surrender to Trus- 
tees. And lastly^ that die Court would not supply a 
Surrender, where the only provision for the Wife was 
an Annuity out of the Copyhold itself. 

The Cases cited were. Pike v. White («), Churd^ v. 
Mundjf (Jb\ Hinton y. Hinton (c). 

The Vice-Chancellor: — 

It is true that a Husband cannot by Devise defeat the 
Free-bench of his Widow; and the first question is, 
whether the interest which the Widow takes by the 
custom of this Manor stands^ in this respect^ upon the 
same footing as Free-bench. It is admitted^ that if 
the Husband here had made a previous Surrender to 
Trustees, upon the trusts of his Will, that his Devise 
would have prevailed against the interest of his Wife, 
and necessarily, therefore, this interest stands not upon 
the footing of Free-bench, but upon the footing of 
that right which descends to the customary Heir. 
Taking it, therefore, that in this Case the Court would 
have supplied against the Wife the common Surrender 
to the use of the Will, the next question is, whether 
the Court will supply the special Surrender to Trustees 
which the custom of this Manor requires. The Court 
supplies the common Surrender to the use of the Will ; 
and declares the Heir to be a Trustee for the purposes of 
the Will, because it considers the Devise to be the Sub- 
stance, and the previous Surrender but a form. But is 
the Devise less the Substance, or the previous Surrender 
less a form, because in the one case the custom requires 



(a) 3 Br. C. C. 286. 

(b) i2Ve8.4s6,andi5Ve8. 
396. 



(c) a Ves.631, S.C; Arabl. 
377, £d. Blunt, where the 
Cases are collected. 
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that the Surrender should be immediately to the use of 
the Will, and in the other, the custom requires that it 
should be to Trustees to the use of the Will? I cannot 
find a rational principle of distinction between the two 
cases. The last objection is, that the Widow, who 
stands here in the place of the Heir, is unprovided 
for, except by an Annuity of fifty Guineas for life, 
issuing out of the Copyhold itself. This Court will 
not supply a Surrender against th^ Heir unprovided 
for ; but it considers the Parent as the best judge of 
the provision of that Heir, and will not examine the 
sufficiency of the provision, unless, perhaps, in a Case 
in which it may be challenged as illusory* If this 
same Annuity were given to the Widow by the Will 
from any other Property, it must be admitted that 
the amount of it would form no objection to the Court's 
supplying this Surrender. And in the absence of all 
Authority to this efi*ect I am not prepared so say that 
it can make any difference to the equity of this Court, 
whether the provision for the Widow, being of the same 
amount, comes out of this Estate or another. 
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WENTWORTH v. COX. 



IhE Testator had a Farm consisting of different 
pieces of Land dispersed over the open Fields of the 
parish of Long Crendon, consisting principally of Free- 
hold land, but having some Acres of Copyhold. He 
had no other Real Estate. He devised his Freehold 
Messuage and Lands at Long Crendon to his Wife in 
fee. And all the rest and residue of his Real Estate 
and his Money in the Funds, and the residue of his 
Personal Estate, of what nature or kind soever, he 



1822. 
29th April. 
14th May. 

AdtvUtofaU 
my Red Estate 
will carry Copy 
hold surrendered f 
and if no Free-- 
koldf wiUf for 
favoured obfectSf 
carry Copyhold 
not surrendered. 
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1833. S^^^ ^ ^ ^^^ absolutely. The Copyhold wm not 

' ^ ' Bunendered. 



Went WORTH 

V. 

Cox. 



The VicE-CHANcsLLoft: — 

The' Copyhold at Long Crendon passed by the Resi- 
duary Devise to the Wife. A general Gift of all my 
Estate, primd fade passes such Estate only as the 
nature of the instrument is calculated to pass. But if 
the Testator had no such Estate, then he must have 
meant to pass his only Estate, the Copyhold. Here he 
had no other Residuary Real Estate, and the Copyhdd, 
therefore would pass. A general Devise of all Real 
Estate passes Copyholds surrendered. 

Reg. lib.B. 1821, foL 1093. 



CLARKE V. MAYNARD. 

1823. 

15th May. Upon a Claim to the benefit of a Settlement, the 
Access is not -Miw^^r reported against the legitimacy of the Children, 
to be presumed ^^^ exceptions were taken to his Report The Mother 
between Man atid lived with a Man, and assumed his name, and the 
Wife on account Children were bom during such cohabitation, and took 
of the mere pos- ^^^ ^^j^^^ ^f ^^g ^^^ -q^^ during all this time the 
^7^_^ Husband was alive and lived either in London, where 

the Wife resided, or in the neighbourhood. 

The Case of the £titg v. Ltiffe, (a) was relied 
upon; and it was insisted that there was not in this 
Case that impossibility of Intimacy which within 
(a) 8 East, 193. 



occurrence* 



CASES IN CHANCERY. 
Ike principles of that Case would faastardiae the 

The Vice-Chancellok : — 
The manner in which this Case is aigaed would 
in effect revive the old principle of extra quaiuor maria. 
Now, access like any other important fact must be 
sarisfactorily established, but access is not to be pre- 
sumed because the Parties were within such distance 
that aocess was possible* I cannot encourage an issue, 
but I will not refuse it to the Children, if they de- 
sire it. 
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GIBSON V. LORD CRANLEY. 

Lord CRANLEY contracted to sell to the Plaiur 
tiff, Mr. Gibson, an Estate for the Sum of 100,000/. 
Before completing his Contract, Mr. Gibson entered 
into an Agreement with Mr. William Clarke, a De- 
fendant to the Supplemental Bill, Sac Re-sale to him 
of the Estate at a much larger Sum. Gibson filed the 
original Bill against Lord CratUey for specific perform- 
ance of the Contract before his under-sale to William 
Clarke; he afterwards filed his Supplemental KU to 
ccMupel the performance of both Contracts. 

Certain Proceedings were had in the said Suits, and 
amongst others, a reference to the Master as to Title, 
and a report in favour of it, and exceptions as to that 
report. 

Afterwards an Agreement was come to between the 
Parties, by which the exceptions were to be withdrawn, 
and the Contract completed upon the tenns stated; 



iSsd. 
7th Jun6. 

By original and 
supplementalBill. 

Oft Agreement is 
made a RJe of 
Court, which de* 
termines all mat* 
ters tfi diference 
in the Smi, but 
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turn of Costs. 
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i8d2. ^^^ ^^ Agreement was to be made an Order of the 

' -* Court upon the application of either Party. But the 

GtBsoN question of the Costs of the Suits was reserved. 

V. 

The Agreement was accordingly made an Order of 
Court. And now Gibson and Lord Cranky preferred 
cross Petitions^ praying the direction of the Court with 
respect to the Costs. 

The Vice-Chancellor declined to entertain these 
Petitions, because the Court can only determine the 
question of Costs when the whole matter is before the 
Court at a Hearing, and as incidental to the merits 
of the cause. And the Agreements of the Parties 
haying prevented the proceeding to a Hearing in the 
Cause, the question of Costs was not before the 
Court (a.) 

The Petitions dismissed. 



\*"- ESDAILE V. STEPHENSON. 

19th June. 

ugus > ji^ g^ Master reported that a good Title could be made 

Whenaneccs" ^ ^ Widow would release her Jointure, which was se- 

sary Party to a cured by a Term ; — Exception, for that the Master 

TMCf is neither ought to have reported that the Vendor could not make 

inLmorEqmti^ a good Title. The vendor undertook, by parol before 

f iha Vendor ^^^ Master, to procure the Widow to release. 

the Master oughi ^he Vice-Chancbllor stated, that he had con- 
to report against 

the Title, unless there is produced to him a legal or equitable obligation on the part 
of the Stranger to join in the Conveyance* 

{a) See Roberts v. Roberts, 1 Sim. & St. 39. 



CA6ES IN 0HANC1SEY. 

suited yotJk t|ie I^Qid Chancettor upon tbip 8|ibject, yn^ 
% view tQ aettle a general nile, end that the Lord 
C/umcelhr concurred in opinion with him. That where 
a neceaaary Party to the Title waa neither in Law nor 
Equity under the contiol of the Vendor, but had an 
independent interest, nnlea» there was pIod^ced to the 
Master a legal or equitable obligation on the -part of 
the atianger to join in the 9ale» iim M^P* ought to 
report against t^e Title, otherwiae^ where a necessary 
Party to the Title waa ui^der the l^gal or equitable 
eontrol of the Vendor, as a Mortgagee, th.ere the 
MfuUr might well report, t^ajt upoqi paym^eut of the Mort- 
gage a good Title could be made. Tbf^ if the J^a^er 
should report against the Title, and at the hearing, upon 
further dijrecttonaj the Vendor had cvMre^ thf^ c^efect, the 
Court would then conip^ the Purphfifer ^ ^ke th$ 
Title, although it WQnld not .sn^peml ^ Pp^^^fbract with 
a Tiew to a future proceeding to perfect the Title; 
that if the fact, whether the Vendor could at the hearing 
cure the defiect were in question, it must be then j^ent 
back to .the M^ifr, to review his ^^^jfiort with the 
additipnal circuioaitancep(a). 
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BUTTON V. WOOKEY. 

The Plaintiff and Defendant entered into Partnership 
together, to deal in lapis calaminaris. The Pefendant, 
who was a Shopkeeper, was to take the active part in 
the concern, and to purchase the lapis calaminafy from 
the Miners in whose neighbourhood he ^lived. Many 

(a) See Sogd. Vendor aacl Parohaier, 7th ad. p. 807, whei« 
.this Caseisatated. 

c c 
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19th June. 

^ V • 

No Partner 
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a bias against 
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of the Miners were, before the Partnership, in the habit 
of dealing at his Shop, and continued so for some years 
after the Partnership, receiving from the Defendant 
ready money for the lapis calaminaru, and paying for 
their shop-goods afterwards as they would have done 
to any other shopkeeper; but in the year 1^17 or 1818, 
bwing, as the Defendant alleged, to the distress of the 
times, a new course of dealing took place between the 
Defendant and the Miners; in the place of paying 
them for the lapU calaminaris with money. He paid th^ 
with shop-goods, and in his account with the Plaintiff 
he charged him as for cash paid to the amount of the 
price of the goods. 



The question was, whether he could justify this 
charge, or whether he must not divide the Profit made 
by him on the sale of the Goods with the Plaintiff. 

The Vice-Cham CELLOR : — 
It is a maxim of Courts of Equity that a person 
who stands in a relation of trust or confidence to an- 
other^ shall not be permitted in pursuit of bis private 
advantage to place himself in a situation which gives 
him a bias against the due discharge of that trust or 
confidence. The Defendant here stood in a relation of 
trust or confidence towards the Plaintiff, which made it 
has duty to purchase the lapis calaminaris at the lowest 
possible prices ; when in the place of purchasing the 
lapis calaminaris he obtained it by barter for his own 
shop-goods he had a bias against a fair discharge of 
hia duty to the Plaintiff. The more goods he gave in 
barter for the article purchased, the greater was the 
profit which he derived from the dealing in store- 
goods, and as this profit belonged to him individudly* 



CASES IN CHANCERY, 

and aa the samg by a low price of the article purchased^ 
waa to be equally divided between him and the Plaintifff 
he had plainly a bias against the due dischaige of his 
trust or confidence towards the Plaintiff. I must there- 
fore decree an. account of the Profit made by the 
Defendant in his barter of goods« and mu^t declare that 
the Plaintiff is entitled to an equal division of that 
Profit with the Plaintiff. 



369 



1&2S. 



BvRTOir 
p. 

WOOKKY, 



Reg. Lib. A. 1821/fol. 2601. 



BIGNALL V. ATltlNS. 

The Testator, Robert Wetherell, by his Will, gave 
to the Plaintiff the monies belonging to him, which 
should at his. death be in the hands of his Merchant 
and Consignees, John and Abraham Atkim. The Bill 
stated that Messrs. Atkins claimed to deduct from those 
Monies the loss that they had sustained on a consign- 
ment of Quassia Wood which was in their possession 
at the death of the Testator^ but being then unsold 
was not brought to account. And the Bill prayed, inter 
alia, that if the Court should be of opinion that Messrs. 
Atkins were entitled to the deduction which they 
claimed, that the amount might be made good to the 
Plaintiff out of the Testator^s general Assets. 



6th May. 

IFherenewPar' 
ties arc brought 
before the Court 
bjf Supplemental 
Bill^ the original 
Defendants need 
not be Parties to 
the Supplemental 
Bill, unless they 
have an Interest 
m the Supple* 
mental Matter. 



It appeared by the Answers of the Defendants, that 
the only acting Executor under the Testator's Will, who 
was named a Defendant, was out of the jurisdiction of 
the Court, and that Abraham Atkins had become a bank- 

c c i> 
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mfi befbte tike filing of the Bill^ aad t)uit his AttigiMes 
were not before the Court. 

Upon objection fttaformerheeringforwant of Parties^ 
the Canse was ordered to stand over, with liberty to 
the PlaintiflP to fie a Sappkmentftl Bill; The Plaintiff 
afterwards procured a linnted Administration under the 
38 Geo. 3, c. 37, to be granted to one John Alien, and 
then filed a Supplemental Bill against John ABen, 
and also against the Assignees of Abraham Atkitu, and 
the Cause now came on for hearing on the Original 
and Supplemental BiUs* 

Mr. Agar, and Mr. Beames, the Counsel for the De- 
fendant John Atkins, objected, that he ought to have 
been a Party to the Supplemental Bill, and cited Jonm 
T« Jones (a). 

Mr. Hart, and Mr. JBarher, for the Plaintifis. 

The Case stood oyer forconsideration. 

The Vicft-CftANCteLtou :— 

The Defendant, John Atkins, desires to increase the 
delay loid expense of this Suit, by insisting that he 
ought to have been made a Party Defendant to the 
Supplemental Bill. However much this objection may 
be regretted, where the sum in dispute is of such 
small amoimt, yet, if the omission of this gentleman 
as a Defendant to the Supplemental Bill can in any 
manner prejudice his interest, the objection must 
prevail. The purpose of the Supplemoital Bill is to 
bring new parties before the Court, who have an 
(a)3Ajk. 217. 



CA8R8 IN CHANORR*. 

btmltui An matter ^ tba Ofi&ml Um tlifM mtt 
no ntw fiusto nUfi thon^ wU4b ^pti" the f^tioA 
ef <htt Mw ptrtm to Urn fi^jecl ^ t|»i8 mU; tb»l 
^flroAnn ^ietiis becMne li bmimipl/ Md d^t tiut 
pew DefiMid»mta» Kgrntr at Jneiswip Are his AmigpMmi 
ttiid tbat the Defeedmt^ «/#A^ Mm. m 4b» ImltMl 
Administrator of the Teetottt. . Jjf Ipy pUriioee of 
justice require^ tha.t John Atkins should be at liberty 
to jpia issue wjib the Plaintiff upon these Supple- 
mental facts^ then it is fit that he should be made 
a Defendant; it cannot be useful to him to join issue 
«9tb the Plmntiff upon the &ct« pf tbe b^mptcy 
ofAhrai^m Atkms, and the alleged ^ice of A^ifp^ep$, 
faeewae ia hie Answer to the. Origioa) Bill ht «mkf« 
the MWe etet^pnenjt; «or i^am it 1^ upefcil tp ihim 19 
join isfiue upoa the hat of the linaitpd A4wwta4Ml 
iU> t/oifi Aikn, £>r. tb^t fyiot cqa only be proFed }^ 
4he letters of AdmijMstfialM>o« and ie oonjclnsivety 
proved by that production. My 9|»inion, theiref(Eir9, i$^ 
that the Defendant John Atkins, has no such interest 
in the Supplemental facts as makes it necessary for 
Um to be a party t6 die Supplemental Biil. 
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RENVdIZE V. COOPER. 

William TIMMINS, after certain deimes of his 
Real Estaite^ ga?e ^d devised all the rest, residue 
jtfidiieinaioder of hi^ Freehold Lands, Messuages, Tene- 
jmentsAod Hereditemeiats whatsoever and wheresoever, 
and of what naKure or kind soever, unto his Wife, 
Harmah Timmins, her heirs and assigns, to si^ll and 
dispose of as she pleased. And after certain pecuniary 

c c 3 
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LegacieB, '' as to all the rest, residtte and remaiBder.of 
his Estotes, Book Debts, Bills, BondB, Mcrtgages, and 
other Securities for Money, funded 'Property, and Eflfects 
whatsoever and wheresoever, and of what nature, and 
kind soever the same should or might be or consist^ 
he bequeathed the same, and eveiy part thereof, unto 
his said Wife, Hannah Tmmm. 

And he appointed Peter Jtenvoize, Jolm Grove the 
younger^ Jame9 Jenney, and his Wife Hannah Tim- 
mifis, Pxecutors and Executrix (a). 

Certain Estates were mortgaged in Fee to the Testa- 
tor fbr securing Sums of Money, which were not paid 
at the tim^ stipulated, (laid which was previous to the 
date of the Will) in the Mortgage Deeds. And the 
Question in the Cause was, whether the Fee in these 
mortgaged Estates passed by the Testator's Will to his 
Wife, so as'to make his Heir an unnecessary Pkrty to 
the Conveyance of them. 

. The point was argued by Mr. Tyrell and Mr. PAiV/i- 
more, and the Cases cited were Crips v. Grysil (AX 
Wilkinson v. Merrj/hnd (c), Timewell v. Perkins (rf). 
Whitehck v. Hedd<m{e), Lord Braybrook v. InsMp (/). 

The Vice-chancellor :— 
It may be that the mortgaged Fee will not pass to 
the Wife by the residuary Devise of the Freehold Estate, 



(a) Reg. Lib. B. 1818, foL 
1540. 
(*) Cro. Car. 37. 

(c) Cro. Car. 447^ 449. 
Sir William Jones' Rep. 380; 
6 Mod. 108. 

(d) 3 Atk. 103. 



(c) 1 Bos. & Pul. 843. 

(/) 8 Ves. 417 ; and see 
CooU on Mortgages, c. 4, 
p« S^f where ail the Cases 
on this point are collected 
and considered. 
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because, baying no Mortgage for je^n, tbe subeequent 
gift of Mortgages to the Wife marks this Tettator*e 
intention that it should not pass by that Deyise. But 
if this be so, I am of opinion that the mortgaged Fee 
will pass to the Wife by the subsequent gift of Mort- 
gages, and other Securities for Money, though coupled * 
with Personal Property. In substance. Money secured 
by a Mortgage in Fee is Personal Property, and a gift 
of a Mortgage. Security for Money is a gift of all the 
Testator's interest in the Money and Security, and will 
therefore pass the Fee. 

Reg. lib. B. 1821, fol. 2022. 
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BOSWELL 17. MENDHAM. 

Exception to the Master^s Report of a good Title. 
The Plaintiff was Tenant for life of the Estate in 
question, with remainder for Life to his Wife Rhdda, 
and with remainder to his eldest Son in Tail ; and upon 
the eldest Son attaining 21 he joined with the Plaintiff, 
and the Wife Rhoda, in suffering a Recovery, and there- 
upon subject to an annuity of 150 /. a year to the eldest 
Son for his Life, the Estate was limited to such uses as 
the Plaintiff and his Wife Rhoda should appoint, and 
for want of appointment, to the Plaintiff for Life, re- 
mainder to his Wife Rhoda for life, remainder to Plaintifi* 
in Fee. The Deeds treated ihe transaction as a pur* 
chase from the Son by the Father, in consideration of 
a present annuity of 150/., and for a debt stated to be 
due from the Son to the Father of 2,050/. The De- 
fendant, the Purchaser, insisted that the Plaintiff was 
bound to produce Evidence that the Debt was due, and 

c c 4 
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The Vice-chancellor was of a different opiiuon« and 
allowed the Exception. 

RejK* lib. A. itei^ fd. 1880. 



1823. 

39th July. 

After a Decree 
for the adminU" 
trationofttTrust^ 
the Court will 
stay Proceedings 
in a secoriH Suit 
for the same Ji- 
JectSf but not if 
thisfecondSutt 
hih'hfMhcr 
purpose^ as fe» 
mMtigfheTi'Us^ 
tt^is'fir t)(fauU. 



AN60N V. TOWGOOD. 
SH3EPHAllfi ©. TOWGOOD. 

Motion in the first Sult to stay Proceedings in the 
second. Both Bills were for tlie Administration of the 
same Trusts, arising out of a Conveyance for the benefit 
of Creditors ; and there was a Decree in the first Suit, 
directing the Trusts of the Deed to be carried into 
execution. The second Billdifiered from the first, inas- 
much as it prayed that the Trustees might be change! 
for wilful default in their duty, and personally charged 
with the loss thereby occasioned (a). 

'rtl'e Vick-Cri AT'lCELto'R :-^ 

If tWe ^c6nd Smt had ^biighft iyaVj iJie same Deci^ 
ad the 4}rSt, tht 'Ctrurl would hav^ ibWierefl to ^tbdt 
^he Ttust Efettfte 'fit)m uifa^ces^ary txf^e^e, haVJfig ihe 
hre&tre 't6 ijeciirb to tJie ^ecrfnd Pl^iiftili' tihe is^taetidi^Wi^ 
tegb, ted^r the ftr^ Decrfee, as if He-hddliimsdif bb- 
fkfnfe^ ii tfetrte. fiht 'this beridnd 'SWt has a flirthcr 
iitjict, ^d the "Plalntifir Aay beMltlbd'to k Very dif- 
fereht Decree (6), arid tlie jiHdr !Degl-6e is therefore ilo 
f^akdh^hy iiielidcond^riit shduld flDibe^rbsedlted, 

(a) See Shepherd y. Totp- (fi) See the decree accoM- 

good^ I Uuss. & I'lirn. 379, iiigly of Sfr Thomas Plomer^ 

Where thfe Adte conhect<!?il M.'R. I ftOsg. & tuHi. 393- 
^th the "kditraffefbhjMkt^d/ 
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ARTHUR CHIOHESTER, Eftq. v. The MA'RQUIS iBdi. 

and MARCHIONESS of DONEGAL. .^^^ 

rp i/itnoiiJBor&M- 

1 HIS was an application on behalf of Arthur CAt- astkal Onmi^ a 
Chester, IS0). fer a Writ of IVohibitiofr, dire^tecl to ihe Paifjr ti ct^erf 
J\M}geof theG6nBl«toHalG0aitof Xond^Ti, to mtxam <^rendaUwUhm 
Win fhjm proceeding in a Sait of Nallity oT Mamage, ^•'*'"^^' 
institHt«d by the Mal:qut6 ;of D&negal against the Mar- pkJ!]u^Lut 
chiontos of Dortegal, who wan dew&rib^ fa the PhMeed^ OhjectumMcon* 
inge as Charlotte Anna May, ftdMly tNiHinghertelf M«N ffo^ t^erward 
ehion^sft of IhnegaL Hie Suit was infidtated f«nr the P»^ that fad in 
fmrpctoe 6f adtertahiing the Vididity ^ i|h^ Mamagia *'^* 

between the Marquis of EhMnl ttfid Aa MareUiMaA. '^"^ '^,'^* ^ 
^ ® caff, as /ff^f r- 

Thb Writ <)f aVsMn issued 6n the imdi May llSai Uhert^torakean 
ft^nst the Bftfrdhioness %lf D6iu^\ it deioribed bev o^ectum to the 
as r^skfent wiftki ik» Pariah <>f Siti« JMhsi> fF«r* Jumdktionan 
ftdhkter; andit^Ulai onticttD'aaAw^r'tha 8^ of the tkat ground. 
Mai^ts tot k utitktwee of Nidlity «f Miflfriag^. Tb^ 
CitittioH M^as Served on Mt. Blake as h^ Proetor, ant 
l^ttefe Mismte Mft Vitti hin ^a the 1461 May. Be 
tmdeftook to (k)d^t iieMcfe4>f ^theaa ibr the Martdiiones% 
and to appear and defend the Suit; and accordingly tm 
the 18th of May 1821, the second Session of Easter 
7erin, the Ottlitita ^as tfetutn^ Imd an Apfteahinoe 
tihtfertti fdr lifers and a libd phKy^d. 

On the Aitd Sessioh of Bsater Item, a label ivaa 
grvto in on behalf *6f the Mav^s; it pleaded* ihat 
<2harlotte Anna ilfivy was iMegMmate at the rime of hsr 
Idarriage with the Marqtiis, and waa a Miners «nd was 
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married by License, with no other consent than that of 
her .putative Father, and prayed a sentence pronouncing 
the Marriage null and void, by reason that a putative 
Father was incompetent to give that consent which was 
required, by the Marriage Act then in force, to render 
valid the Marriage of a Minor by License. 

'The Marchioness in her Answer confessed liie Mar- 
riage as pleaded in the Libel ; bpt gave in an Allegation, 
setting forth the facts on which she relied to establish 
the validity of her Marriage ; viz. that she was a Major 
at the time of her Marriage, notwithstanding her sup- 
posed minority, and consequently that she was capable 
of contracting lawful Matrimoi^y by License without 
any 'Consent at all, and prayed that the Marriage might 
be pscmonnced good and valid. 

At the time when the Libel was prayed for, at the 
instance of the Proctor of the Marchi<mes6, a decree to 
see proceedings in the Cause was directed to issue 
against Arthur Chiche^er^ Esq., the Presumptive Heir 
to the Himours and Estates of the Marquis, in case the 
Marriage sought to be impeached should be pronounced 
null and void ; and prayed that Dame Elizabeth May 
and Mary Hyde Munday might be examined de bene 
esse. 



Mr. Arthur Chichester, by his-Proctor, appeared under 
Protest to the Jurisdiction of the Court, which he said 
he should be ready to extend by the next court-day, 
and prayed, that no examination de bene esse might 
take place in the mean time. The Court refused thi9 
application for delay, and an examination de bene esse 
ioA place on ihe Allegation of the Marchioness and on 
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Intem^tories oi^ behalf of the Marquis, and on a mb- 
sequent day the Talidity of the Protest of Mr. Jrtkur 
Chiehetter was argued. 

It set forth that he was unduly oited to appear in the 
Cause ; that theie wa^ no precedent of any person, under 
similar circumstanoes, having been either cited to see 
proceedings of this description, or haying been made 
a Party to such a Suit ; that as no Remainder-man can 
itastitute this species of Suit for his own benefit, so 
neither is he compellable to become a Paurty to it for the 
benefit of any body else ; and that neither the Pro- 
ceedings n(a the Sentence pronounced in the Suit would 
be Uiviingion him. The Protest further stated, that the 
Suit itae ooUusiye between the Marquis [and Mar* 
qhioness ;. that they had not separated, but still oontintted 
to live together as Husband and Wife, and that the 
object of the Suit was by contrivance and management 
to obtain a decree in favour of a |»etended Marriage, 
tiiat though the invalidity of the Marriage became matter 
of public notoriety in the year 1809, yet no steps weie 
taken to try the validity thereof previously to the institu- 
tion of this Suit. 

This latest was severally replied to by the Marquis 
and Marchioness. She denied that the proceedings 
were collusive, or that it was the object of the Suit to 
obtain a decree in fitvour of a pretended Marriage ; that 
it was instituted by the Marquis, and defended by her, 
for the purpose of ascertaining ihe legal state and con- 
dition of themselves and of their issue ; and that it was 
essential to the purposes of justice, that the validity of 
.the Marriage should be examined by a Conrt'of com- 
petent jurii^tion, in the lifetime of persons capable of 
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gjfviog tntimony of Hotaterial facto tefepectuig the aan^ 
BQptte of tpbda were mdniiiced in age, end ia vevy pM« 
carious health ; «and that she was deeimes that the Phh 
ceedings and the Examinatioii of the Witnesses shoold 
be had with the t>iivity and in the presence of Mx. Arthur 
CkichesUft and others interested in the Maniage, and 
for that purpose she had prayed the Citation which had 
be«n issued againsl them. 



The Reply of Ae Marq«ue denied ell tsdosion, and 
alleged that dottht&rinmiig arisen reepeolin^^ 'validity 
of lihe Matfiage> tneasaMS had been taken la try the 
same, or questions depending en its validity; nz. 
tteit bills had been filed in Obaaeery by his eUest 8on« 
the Bad of B^fiutt aslWnani m 1U1 of certain Bstatee 
peaesseed by the Manpiis in JSmgUtnd^ in 1819, i8aa(a)» 
in Inelakdin iSao and 1821 ; and that Mr. Ai4kur Chi^ 
chMir had bean <requestsd te become a party to these 
{ATOeeedings^ and had refoxed ao to do ; and that this 
Salt was wstJIuted for the psarpoee of trying thoTahdity 
effiAeesidMarriege* 



A Rejoinder was put in by Mr. Attkur ChieieOer, 
which set forth, as evidence of collusion, that Charlotte 
Anna May, ftlsely caSing herseff MardncHiess of 
Donegat, kad^been eorttimnAfy for upwards of four yean 
last passed and Oitt was resUkrd in IrekttidiJ)) ; Aat 4ie 



, 1(41) See the Earl e£Beffait 
v. Ckkkester^ a Jac •& Walk. 
439- 

(b) This fact was supported 
*by Affidavit, whidh vras not 
^ontraditted ; but it appears te 
bo «taled saeM^itb a ^iew to 



j)rove collusion; than as « dis* 
tinct and substantive ground of 
objection to the Jurisdiction of 
the Court : it was, however, 
agreed by iboth parties, that 
the infonnafity inlhe form of 
pleadiag sboald be waived,aaCl 
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OitetioD in tihiB Cauee iBttoeA oa tiie 12th of May i8ai, j^^,^ 

and that on the 14th of the same month Letters MissivQ ' 

were shown by the Officer of the Court to the Proctor of CnicHEsTBa 

the Marchioness, who undertook to accept service of ^' 

them for her ; and on the i8th> before the process could ^ ^^^ 

have been served on her in Ireland, an appearance was 

entered for her. 

The validity of the Protest was argued befiire Lord 
8toweU{c) who overruled the objection to the Jurisdic- 
tion^ but did not decide as to tte lidbiHtyof Mr. Arikur 
ChiduMier to be called upon to Bee Proceedings. 

From this decision Mr. Jrikur Chkhester immediately 
appealed to the Court of Ardies, the next superior Court 
to the Consistory Court of Lmukm ; and also made 43i6 
present application for a Writ of Plrohibition to lestndn 
tlie Judge of the latter Court liom proceeding in the 
Suit 

Mr. WetkereU, Dr. LuMagtoa, I>c Xhckmi^ and Mb 
Blake, fiir Mr. Arikmr CbiduUr :*- 

Mr. Chichester is deeply interested in this Application^ 
as he win succeed to the Title of the Marquis of 
Donegal, and to his Estates as Tenant in Tail in 
Remainder, in case the present Marquis should die 
without Children. We maintain that the real object of 
the Suit in the Ecclesiastical Court, is, by fraud and 
collusion, to establish a Marriage between the Marquis 
and Marchioness, and that Mr. Chichester is cited as 

that the ikct ahoutd be taken <0 See same Case, 3 PbiH. 
a* if regularly pleaded as an 586. 
objection to the Jaritdicties. 
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i8qy. ^^ Intervener in order that he may be booiid by tbeie 
proceedings. 



.Chichester 

, PoN£OAL« 



Our objectiohB are, 

1. That the Marchioness is not resident within the 
jurisdiction oC and consequently that this Ecclesiastical 
Court is not competent to determine the validity of the 
Marriage : 

2. That the proceedings are founded in frav4 .and 
collusion, with a view to prejudice at some future period 
the rights of Mr. Chichuter : 

The libel describes the Marchioness .as resident 
within the parish of SL James, Westminster ; whereas, 
it is sworn in the affidavit of Robinso(n» and not contra- 
dicted, that for the last four yeare she has been con- 
stantly resident in Ireland. This proceeding is there* 
fore directly in violation of the Statute of Citation (d). 
The object of this statute, as appears by the preamble, 
was to prevent the citation of persons out of the Diocese 
where they reside, to atiswer to surmised and feigned 
causes which have been sued more for malice and for 
vexation than for any just cause of suit; and it enacts, 
that no person shall be cited to appear before any Ordi- 
nary or Judge Spiritual, out of the Diocese where he 
shall be dwelling at the time when such Citation is 
issued, upon pain of forfeiture by the Ordinary of double 
Damages and Costs to the person aggrieved ; and the 
better to enforce obedience to this Act, the Ordinary is 
subject to a forfeiture of lo/., recoverable by any person, 

(d) S3 Hen. 8.0.9,. 
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^▼en a stranger to the Suit, on a ^* tarn action. ' And 
this was a wise profision, to prevent Parties iii coUasion 
froin going before some petty Tribunal to obtain a Sen- 
tence in favour of an invalid Marriage; The 94th Canon 
also^ and Gibson, in his Codex, 1008, declares that no 
Dean of the Arches, nor Official at the Archbishop's 
Consistory, nor any Judge of the Audience, shall, ex 
officio, or at the instance of any Party, cite any one which 
dwelleth not within the peculiar Diocese of the Archr 
bishop, to appear before him without leave of the Dio- 
cesan first obtained, except in the Cases enumerated by 
the Statute of the 93d Hen, 8* c. 9 ; and if any Judge 
shall offend therein, he shall for every such offence.be 
suspended from the exercise of his office for the space 
of three whole months. 
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The Residence of the Marchioness in Ireland is stated, 
not merely with a view to show collusion, but also as an 
objection to the Jurisdiction. It is evident that. this 
Suit is collasive, and that its covert object is.to establish 
the yalidity of the Marriage. The Marquis has, in BiUs 
on the file of this Court, asserted the validity of the 
Marriage; yet in this libely which describes himself of 
the Parish of Mary^la-Bonej and the Marchioness of 
the Parish of St. James, Westminster, he asserts that 
she was a Minor at the time oi.the Marriage ; that thei« 
was no Guardian competent to give consent;, and calls 
upon the Court to pronounce a Sentence declaring the 
invalidity of the Marriage. 



This Citation against the Marchioness was issued on 
the lath of May; on the )4th. Letters Missive v^ere 
served on Mr. Blake, as her Proctor; and on the 18th, 
four days after, before an Answer could have been re- 
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tmred torn her in Jrdaad, «r ihe Peoccbs erea senwd 

these, aa Appearanee was given for her. In her Answer, 

Chicbbstbr giie asserts die yaUdity of the Marriage i she says, thai 

^* though supposed to be a Minor^ and Aat a License was 

^^^ obtained, her putative Fatfa^ oonaenting, she was, in 

6ct, an Adult:— That she was bom on the loth of 

Maxch 1774, and mmried on the 8tfa of August 1795. 

and aftsrwards in 1796, and was therefore 31 years and 

some months old at the time pf the Marriage sought to 

beimfNigned. 

It is a ^ingdar feature of this Case, that, notwith- 
standing doubts w^e entertained of the ▼alidity of th« 
Marriage so long ago as the year i6og, yet no attempt 
till now has been made to set it aside, and the Parties 
have constantly been resident together as Man and 
Wife. 



. Mr. Chiekester may. be seriously injured by this col- 
hsive Suit, and his interest requires that it should be 
stayed l^ the prohibition .of this Court. A cottusive 
fimtp as in the Duchess oi Kingston's Case (jt), will not 
det&Emine the validity or invalidity of the Marriage ; if, 
tfittefore^ as Intervener^ he shcndd succeed in obtaining 
A Decree in his femur, tiiis would still leave him open 
to vexation at some future period, before some otiier 
Itibunal; or tf the Parties found at any stage that 
Ahey were not tifcdy to attain their object, the Maidrim- 
ess by asserting the want of Jurisdiotioin might stop its 
further progress. If, on the other hand, he is not com- 
|iellable to appear as an Intervener, and would not be 
:faoand by Ihe prooeedingSi stiH he may be injured hy 

.(e) How. St Jr. v. so. 544. 
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having Evidence calculated to affect his rights at some 
future 'day, placed, through collusion, on the Records of 
a Court without Jurisdiction. In every point of view, 
therefore, he has an interest in obtaining this Pro- 
hibition. 
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The Citation against. Mr. CAicAes/er is unusual and 
extraordinary: he appears under Pi-otest, objecting, 1st, 
that the Suit is collusive; 2d, the want of Jurisdiction. 
Can the Marchioness by her appearance affect the rights 
of 8 third person? Can Mr. Chichester be cited for his 
Interest, and yet not be allowe^l to show that the Suit is 
collusive? The Proceedings are attogetlier irregular 
and inconsistent. They cite him before the Ecclesi- 
astical Court for his Interest, yet in this Court object 
that he has not such an Interest as entitles him to a 
Prohibition. But any Stranger may apply for a Pro- 
hibition. In Gibson^s Codex, p. 1027, it is said the Plain- 
tiff as well as Defendant may have Prohibition to stay 
his own Suit, so may a mece Stranger; and it. may be 
granted on a surmise of some fact or matter not appear- 
ing on the Libel. Nor can it be objected that Mr. CAi- 
cheiter has barred himself fiom this remedy by any 
acquiescence or delay. IJe appeared under Protest in 
the first instance, with an objection to the Juiisdiction, 
which was overruled ; from this decision he immediately 
appealed, and at the same time applied for this Prohi- 
bition ; nor does it affect this appUcation that it is made 
pending the appeal, for the time and mode of objecting 
to the Jurisdiction varies where the want of Jurisdiction 
appears on the face of the Record, and where it depends, 
as here, on some fact or matter which does not appear 
on the Libel. 
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i8fti. There is no want of authority on these points. Co- 

' ^— -^ myns, in his Digest, v. 6. p. 109» referring to 2 Inst. 109, 

Chichester gayg^ where the Court has no jurisdiction, a Prohibition 
^' may be granted on the request of a Stranger as well as 

D019ROA.L. ^^ Defendant himself; also, that it is a sufficient cause 
of prohibition if the Ecclesiastical Court exceeds its 
jurisdiction. So Oughion, tit. 14, " Tertius invetnre 
potest pro interesse suo in omni causA qua tangit bona aut 
^personam suam. In isto casu, itte tertius potest sistere 
processum contra reum^ oportet tamen hnnc tertium specijici 
aUegare dictam coUusionem, et causas ob quas reus remo- 
vendus est!* Bacon^ in his Abridgment, vol. 5. p. 663, 
says, ** It is clearly agreed, that in all cases where it 
appears upon the face of the libel that the Admiralty, 
Spiritual Court, 8lc. have not a Jurisdiction, a Prohi- 
loition may be awarded, and is grantable as well after as 
before Sentence; for the King's superior Courts have 
a superintendency over all inferior jurisdictions, and are 
to take care that they keep within their due bounds. 
•But where the Court has a natural Jurisdiction of the 
thing, but is restrained by some Statute, as by 23 Hen. 8. 
eg, for citing out of the Diocese, there the Party must 
come before Sentence ; for after pleading, and admitting 
the Jurisdiction of the Court below, it would be hard 
and inconvenient to grant a Prohibition.'' And to the 
•ame effect is Godolphin, Rep. Can. c. 11. s. 29: " If 
a man be sued out of his own Diocese, and then answers 
mthout taking Exception thereunto, and afterwards Sen- 
tence be given against him, he shall not have a Prohi* 
bition for that he did not take Exceptions to the Jurisdic- 
tion bef<Nre, but affirmed the Jurisdiction. If it appear on 
Che libd that a Court hath not Jurisdiction of the Cause, 
a Prohibition lies after Sentence ; but otherwise, if it 
doth not so appear on the face of the libel, but by 
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ayerment.'* And he obsenres, " generally, if a Suit be 
.in the Ecclesiastical Court, and Sentence there given 
^ for the Plaintiff, and thereupon the Defendant appeals, 
and after pray a Prohibition, no Prohibition is to be 
granted, although if he had come before Sentence it 
ought to be granted; for that it is inconvenient, after so 
much ezpense^and no Exception taken to the Jurisdiction, 
then to grant a Prohibition." And Gibson, in his Codex, 
V. 3. p. 1029. n. lays down the Law to the same effect ; 
which is confirmed also by the Case of Gardner r. 
Booth (/)• From hence appears the propriety of apply- 
ing for a Prohibition, pending Mr. Chichester^s appeal 
to the Court of Arches; any delay might have been con- 
strued into a waiver of all objection to the Jurisdiction, 
but it cannot be held that arguing the question of Juris- 
diction in the Court below, under Protest, and then 
appealing from its decision^ iff such a submission as to 
jmclude him firom his right to a Prohibition. Tliere is no 
Stance of a Person being bound by his Appearance, 
except where he has gone to Sentence without objection 
to the Jurisdiction. Under all the circumstances, whether 
the Court looks to the Statute of Citation, or the Com- 
mon Law on which that Statute is founded, or the Cita^ 
tion of Mr. Chichester as an Intervener, or his Interest 
independently of that Citation, he is entitled to a Pro- 
hibition. 

Dr. PhilUmore, Dr. Jesse Addams, Mr. Sugden, and 
Mr. Stephen, for the Marchioness of Domgalz-^ 

The charge made against this noble family, of at- 
tempting through fraud and collusion to injure the con- 
tingent rights of Mr. Chichester^ is unsubstantiated ; and 

(/) aSsIk.648. 
D n 2 
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this yexatious application is but a continuance of that 
unjust opposition whicH Mr. Chichester has made to 
every attempt of the Marquis and Marchioness to ascer- 
tain^ through the medium of a competent Tribunal, 
the legal condition of themselves and their Children. 
They have now, as they suppose, been married for more 
than twenty-five years> and have seven Sons ; and is it 
not natural, therefore, that they should be desirous of in- 
vestigating, before a competent Court, the doubts which 
exist respecting the validity of their Marriage, by raising 
the question in the lifetime of persons capable of giving 
important testimony on the subject ? For this purpose 
Bills have been filed in £he Court of Chancery here and 
in Ireland; and to these proceedings 1/It. Chichester has 
been invited to become a Party for iihe protection of his 
supposed Rights. He has throwtl ev^ry obstacle in the 
way of bringing the question to an issue ; and has driven 
this noble family, who are laudably anxious to have the 
question decided before the best Evidence is lost, to 
the only mode in which it can be determined in their 
lifetime, a Suit for a Sentence of nullity of Marriage. 
Does it look like collusion for any unfair purpose, that 
the Suit is instituted in a Court over which a Judge 
presides so eminent for legal ability and integrity as 
Lord Stowell? or that, at the instance of the Marchioness, 
those most interested in setting aside the Marriage are 
cited to become Parties to the Suit? Had the Suit been 
instituted in a Court of less reputation, — in the Court 
of Fermanagh, as they suggest it ought to have been, 
or some other Court in Ireland out of the Jurisdiction 
where Mr. Chichester resides, there might have been 
some ground for this imputation. But Prohibitions are 
not granted on the . ground of collusion, the Spiritual 
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Court can take cognizance of that ; neither is Mr. Chi- 
chester entitled to a Prohibition under the Statute of 
Citation. 

In argument sufficient attention has not been paid t» 
the distinction between Prohibitions granted under that 
Statute^ and Prohibitions granted because the Eccle- 
siastical Courts had no cognizance of the subject-matter 
of the Suit. The authorities which have been referred 
to are principally apphcable to the latter Cases. The 
Statute of Citation was made for the benefit of the indi- 
vidual^ to protect him from the inconvenience: and* 
expense of being compelled to appear before a distant 
Tribunal, out of the Diocese: wherein he resided; a 
benefit, however, which he was at liberty to waive, 
if he thought proper, so ta do.. This clearly appears, 
from, the Case of Vanacre v. Spleen (g), which is cited, 
as. authority in Gibson^s Codex,^ 1006 : — " After^ Sen- 
tence, giveq in the Spiritual. Court, a Prohibition, was 
moved fur^ upon the suggestioot that the person was 
cited out of the proper Diocese i but thQ Prohibition . 
was denied, because by pleading to the Libel, he, had 
admitted, the Jurisdiction of the Court ; and the Statute 
doth not takei away the. Jurisdiction of all matters arising 
out of the Dioc^esCju but only gives him. who lives. out of 
the Diocese a new privilege of pleading, to the Juris- 
diction; which benefit of pleading if neglected, and the 
Party suffers a Sentence to be given against him^^will. 
not serve him for a Prohibition afterwards to that Court 
whose Jurisdiction he hath already admitted." The 
Marchioness herself has waived all objection to the 
Citation by appearing and pleading to the Libel ; and 
it is clear that where a Court has Jurisdiction over th^ 
(g) Carthew, 33. 
D D 3 
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subject-matter of the Suit, that if a Party comes in upoti 
a Citation which is imperfect, the \^ant of regularity is 
cured by appearance. Ayliffe, in his Parergon, 1 76, says, 
'' A Citation that is not valid produces no effect, nor 
does it constitute any one to be in mord, and is, as it 
were, no Citation at all ; but it is otherwise if the Party 
appears on such a Citation of his own accord, for then 
an invalid Citation receives force and strength by hit 
appearance, since the presence of the Party mthout any 
Citation at all is sufficient, because a person present 
regularly cannot be cited.^ So Shower (A) : — In case one 
be cited out of the Diocese no Prohibition is to be 
granted after Plea, for thereby the Defendant hath 
owned the Jurisdiction of the Court. 



It is absurd to contend that she could now sue for 
tlie penalties under the Statute of Citation. The Mar- 
chioness then making no objection to the Suit, what 
irig^tlias Mr. Chichester to complain of its being deter- 
mined in a Court within the district where he is resident, 
a Court too of the highest reputation, least of all othen 
fitted for parties whose object is, if the charge be tme, 
io attain their end through misrepresentation or coDu- 
fiion? The Case of Caichside v. Ovingtan {i), which has 
been relied upon, is not applicable ; for there, as Lord 
TM,ansfkld observed, it appeared upon the face of the 
proceedings that the Spiritual Court had no Jurisdiction. 
The object of the Suit was to falsify an Inventory at 
the Suit of a Creditor, which the Spiritual Court ils not 
competent to do. If the Suit in this Spiritual Court 
were inconvenient to the Intervener, he might have some 
ground of complaint ; but the Intervener is not incon- 



Qt) Anon, a Sh. Rep. 155. fi) 3 Burr. igas. 
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▼enienced, because the Jurisdiction applied to is in the 
Diocese where the Intervener lives. Here the Court has 
Jurisdiction over the subject-matter, and that distin- 
guishes this from the Cases cited. If the Court should 
grant the Prohibition, it will prevent the examination of 
Witnesses who can give material evidence, and who 
may die pending the delay, whereas no injury can be 
done to any one by refusing this application (A). 

Mr. Bell for the Marquis of Donegal. 

The Vicb-Chancbllob :— 

This is an Application on the part of Mr. Arthur Chi* 
Chester for a Writ of Prohibition, directed to the Judge 
of the Consistorial Court of Lombm, to restrain him 
from proceeding in a Suit for a sentence of nullity of 
Marriage, instituted by the Marquis of Donegal against 
the Marohionees. 
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• It is a Case undoubtedly which, firom its great imports 
ance, well deserves mature deliberation ; but I am dis- 
posed to givie my opinion now. First, because firom the 
advanced age. of the Witnesses, any delay would expose 
the Parties to the risk of losing the benefit of their 
testimony ; next, because the Case has been so minutely 
and ably discussed by the Counsel on both sides, thai 
it must be the fault of the Judge if he does not now 



(k) The foUowine; Cases 
were referred to in the coune 
of the arguments on each side: 
Godb. Rep. 1 3 1 ; Gib. Cod. v. 3. 
1004. 1006; Canons, 105, 
106. 108; 3 Burn's £cc. Law, 
337. ». 7th ed. ; Aylif. Parer- 
^on, 176; Smith v. Executors 

D D 



of Pounder, Cro.Car. 97 ; Shot- 
ter V. Friendy 3 Mod. 383; 
Bannister v. Hopton, 10 Mod. 
13; Hetley,i9; Jifi/v.J7ti/cA- 
inSf Cowp. 438; Faxtm ▼• 
Knight^ 1 Burr. 314 ; Anom. 
1 P. W. 475 ; Clarke v. -in- 
cirettv, 1 Sh..Rep, 9. 

4 



390 

l821. 

Chichester 
Donegal. 



CASES IN CHANCERY. 

take a correct view of the subject; and lastly, because 
the result of the elaborate arguments which have been 
so properly addi-essed to the Couit, have induced me to 
lb irk Ibat the i-eal question in this Cause lies within 
a very nanow conipa':s, ond which may, I think, be em-* 
braced without further delay. 

In the month of May last, the Marquis of Donegal 
applied to the proper officer of the ConEistorial Court of 
the Bishop of London, to issue a Writ of Citation against 
tlie Marchioness of Donegal, and the Writ of Citation 
lies before me ; it desciibe^Tthe MaitihicHiess of Donegal 
as resident in the Parish of Saint James, WesiminUer, 
and it calls on her to answer to the Suit of the Marquis 
of Donegal for a sentence of nullity of Marriage. Now 
if upon the face of this Citation, it had been represented 
that the Marchioness of Donegal was resident in Irt^ 
land, and out of the Jurisdiction of this Consistorial 
Court, tlien it would have been perfectly dear, on 
a settled and sound principle, that whatever this Court 
might have done in the Suit, it might at any time» 
and after any sentence, have been reversed, in respect 
of the want of Jurisdiction apparent on the face of the 
Record ; but on the face of this Citation there is no 
difficulty whatever ; the hict stated there is, that the 
Maichioness of Donegal is resident within the Parish 
of Saint James, Westminster, and therefore, that she is 
within the Jurisdiction of the Court, 



To this Citation the Marchioness appears upon the 
i6th of May, two days after the Citation issues; 
and she not only appears to the Suit, but she pleads to 
the Suit ; and she states the nature of her Case and o( 
the Evidence by which she endeavours to maintain it \ 
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namely, that she is tlie lawful Wife of the Marquis of 
Donegal. By this Appearance therefoi-e, and by thus 
pleading what the nature of her Case is, she in fact 
admits tUat she is resident within the Parish of Saint 
Jamesy Westminster \ that she was not resident there, 
was a fact within her own knowledge, and she does not 
take advantage of Uiat misdescription ; and by taking 
no notice of it, and appearing, she admits that she is 
properly desciiberl as being resident within the Parish 
of SaitU James, and consequently within the local 
Jurisdiction of the Court. 
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After having so appeai-ed and pleaded, she is instructed 
by her legal advisers, that this Suit does not effectually 
determine a question so important to herself and children; 
as between her husband and herself it would determine 
the question; but the family estates and the family 
dignities will, if there be no legal issue of this Marriage, 
descend to Mr. Arthur Chichester ; and taking therefore 
the fact of the Libel to be a fact of great importance to 
be tried, it was her interest to try it, not merely with 
her Husbpmd, but with that Gentleman who might after- 
wards dispute it vrith her and her issue, as he claimed 
in respect of this being no valid Marriage, and as the 
Heir to the Estates of this Family.f— She vras instructed 
that, according to the form of proceeding in the Eccle- 
siastical Court, she had a right to call him before that 
Comt, for the purpose of trying it as a question, which 
involved in it a question, to which he was a Party 
interested; and that as a Party so interested he was to 
come before the Court ; and under those instructions, 
(which must be taken to be correct in point of Law, 
whether the point of (act does depend on Mr. Arthur 
Chicliester's interest or not,) she issues a Citation, calling 
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i.8ai. oa Mr. Arthur Chichester to appear to the Suit^ in order 
that she may against him, as well as against her Hus- 



C«€BBiTSR baiwt establish, the in^rtant fact of hpr Marriage. 



V. 



Dqhioal. i^jj,^ Arthur Chichester on receiring this, appears, but 

he appears under Protest; and he alleges by his Protest, 
first, that he has no such interest in the question as 
ought to induce the Marchioness of Dotiegal to summon 
him as a Party to the Suit ; next, that this is a collusive 
Suit, and that for this reason he ought not to be made 
a Party to it 

An Answer, as it is called, is put in to his Protest; 
and in that Answer it is alleged, that he ought to be 
a Partyji and that he has that interest in the subjectt 
which makes it fit that he should be cited in this Suit ; 
and it is also alleged, that no collusion existed or took 
place between these Parties, but that the Suit is insti- 
tuted for the purpose of &irly trying the question at 
issue between them. 

* Mr. AHhur Chkhuier lepKesto that Answer ^ audio 
Ids reply he introduces these facts: first, he says, in the 
Answer gir?ea tomy Protest, it is alleged that there is no 
ttdlusion; now in point of fact, the Marchioiiessof Dcwe* 
^ was resident in Irehmd at the time of the institution 
fji Ais Suit, and had been so resident in Ireland for four 
years; and this Citation to her was on the 14th Blay, 
and she is mde to appear on the 16th of May; and 
tfierefoie, without colhnion, it is impossible that a. Party 
residait in Ireland could appear in London in a Suit 
only instituted two days before. 

The general Case was argued before the Judge of the 
Consistorial Court ; it appears, however, without entering 
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into the general'view of the argument^ as to whether 
Mr. Chichester was properly cited with respect to his 
interest, there was a point, which if decided according 
to his allegation, would make all further consideration of 
this unnecessary, namely, a point arising out of his alle- 
gation, that the Marchioness of Don^al at the time- 
that this Suit was instituted was resident out of Che 
Jurisdiction of the Court. 
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Though it is and must be admitted, that it was not 
very regularly pleaded with a view to raise the point; 
and although it must be seen by reading the pftpers^ 
' tiiat it was rather introduced as an argument to show 
collusion between the Parties, than as a subetantiTe fibsfc 
on which the Parties relied, with a view to the principal 
question ; yet still it was considered to meet the general 
convenience of the Parties in this Suit, that all infix^ 
mality iets to the form of the pleadings should be waived^ 
and that they should be taken as legulady pleaded, tor 
the pi^pose of enabling the Judge t» determine whetfiet 
it did constitute an objeotian which would pvevent aD 
further prosecution of tins Suit. 

Hie learned Judge (/)* in exercising his judgment on 
the question, has decided that it formed no dbjectioQ to 
the further prosecution of this Suit, and to that dedsioii 
Mr. Arthur Chkhuter has lo<i^ged an appeal to the next 
Superior CourU-4o the Consistorial Courtof the Bishop 
of London (m). 

The learned Judge has pronounced a judgment on it ; 
and although in all cases the authcnrity of a judgment 

(/) Lord StmeU. Donegal v. Donegal^ 3 Phil. 5K« 
(m) CUchestcr v. Dontgalf 1 Addamf, 5* 
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ought to weigh conBiderably ; yet I am rather to trust 
to my own unperfect view of the subject treated before 
me^ as it has been, on reasoning and upon general prin- 
ciple» than on the weight of any authority whatever ; 
though if any authority could influence me against the 
effect of my own views, certainly no higher authority 
could be stated than that of the learned Judge (n) wha 
has made this decision. 



The first question stated was, that Lady Doiuga/ her- 
self, notwithstanding the steps she had taken in the 
Suit, was still at liberty to allege the want of Jurisdiction 
in the Court, and that if she was at liberty to allege the 
want of Jurisdiction of the Court, of necessity it was 
supposed to follow, that Mr. Arthur Chichester would be 
at liberty to allege also the want of Jurisdiction ; and it 
was further stated, and stated I believe principally from 
the Court itself, that although it might turn out in 
examinations of authorities and principles, that Lady 
Donegal herself was no longer at liberty to state an 
objection to the Jurisdiction of the Court ; that it did 
not therefore necessarily follow that Mr. Arthur CU^ 
Chester might not still be at liberty to take that objection; 
for it would be a very serious and a very important 
question, how far any submission to the Suit, or any 
admission on her part of the facts stated in that Suit, 
could conclude the rights of Mr. Arthur Chichester, 
who was not only an intervening Party, but an inter- 
vening Party against his consent. 

Now the first and most important question is, whether 
Lady Donegal would be now precluded, if she thought; 
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fit, fitoin taking an objection to the question of Juris- 
diction ; the question of Jurisdiction is of two sorts, the 
want of Jurisdiction as to the subject of the Suit, which 
never can be acquired, and the want of Jurisdiction as 
to the locality of the Parties in the Suit It is material 
to see what steps are had in the Inferior Court : if it 
appears on the Record that the Inferior Court had never 
any Jurisdiction on the subject, no proceeding in that 
Court, and no acquiescence of Parties ever can maintain 
the Judgment. But the want of Jurisdiction may pro- 
ceed, not from the nature of the sjibject, but because 
one of the Parties is not locally within the Jurisdiction 
of the Special Court ; and although the Court then may 
have full Jurisdiction of the subject^ it has not Juris- 
diction over the Party, in respect of the absence of that 
Party from the local district ; that is the nature of this 
objection. It being admitted here, that on the subject 
itself, the validity of the Marriage between Lord and I^dy 
Donegal, the Court has full Jurisdiction; but the 
objecti(Hi is, that at the institution of the Suit, Lady 
Donegal was not locally within the district^ and there- 
fore not properly before the Court It appears to me 
on the plainest principles of Common Law, that it 
hardly admits of a question, that a Court of limited 
Jurisdiction (I mean limited as an ordinary Court is, 
perhaps to an Archdeaconry, or a Bishoprick, or an 
Archbishoprick) can never on a mere assertion of 
interest, have Jurisdiction beyond its own local limits. 
I conceive that it is not the Statute of the 33 of Hen. 8, 
that created this objection ; the objection is inherent in 
the nature of a limited Jurisdiction. The 33 of Hen. 8 
seems to me' to have had in view only to enforce the 
principle of the Common Law, by imposing a penalty 
and forfeiture against those who should act against its 
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to tho administration of Justice as to disregard the aO'* 
thority of Cases because the piinciple which induced 
the Judge so to decide them, is not at the moment 
presented to the mind of the Judge before whom they 
are cited. But I am bound to say, that no authority 
which has been cited to me to-day, at all, as I consider 
it, touches essentially this question, that Lady Donegal 
or any other Party, who, admitting tlie fact which gives 
the Jurisdiction to the Couit, has a right to retire from 
an admission of that fact at any time before Sentence. 
No authority appears to me to go that length ; there are 
expressions in that Case in Carlhew (o), which would be 
consistent with such a statement of facts ; but when 
you come to weigh all the expressions there used, my 
opinion is on that Case, that the weight of authority is 
the other way, and that what the Court there means to 
decide, is not that a paity may retire at any time before 
sentence, but that a party can never retire who has 
pleaded and submitted to the Jurisdiction. 



Taking this, therefore, as a question not prejudiced 
by authority, I am to consider it as a Case standing on 
principle only. Now in a Court of Law, and also in 
a Court of Equity, though we have not precisely tins 
point addressed to our consideration, yet every day we 
have the point upon which necessarily the same prin- 
ciple comes to be decided ; I state without exception, as 
a general principle, that in Courts of Equity as well as 
Courts of Law, a Party admitting a fact which gives 
Jurisdiction to a Court, and appearing and submittii^ 
to that Jurisdiction, upon general principles, and upon 
all analogies known to us, can never recede, or as it is 



(o) Vanacre v. Spketif Carth. 33. 
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eaRed in thfe Seotcfa Lltw, neiife firbih those fftetn tJtwd' 
ififithdraw tibtit ftdk&iBSioii« 

Ify dpintoA ther^bre is, ihftib Lcdy Dbmgal is eon- 
dusiTdy bound from any obj^t^n afi to lli^ wtmt o^ 
Jurisdiction, liy the oounrd*shehfts tidcen in iSiis.OEiine. 
If therefore the tighirof 'Mr. Arthur Ckktiesierto object' 
to the qtiestion of Jaiisdietion is to depend npon nie 
rightof L*ady Btmegai, it ^rfllnecessaifily IMfowtb be mf 
opinion, that as liady 'Donegal in eondnded frofti the 
dbjeelion, «o Mr. ArthnrChu^stet tmist be contlnded^ 
equally firom the objection. Bnt thto this tery iM^itant 
question must be considered, whether because Lady 
Bimegid has concluded herself, she had therefore c6n- 
dnded Mr. Arthur Ckkhetter/ib^ intervfenfaig*f*arty ? 

flow at'finrt; sight this objection appealed to me to 
be of very giecft weight; anfd it appeared to me to 
be of grtat wfeiglrt fbr Ais reason:— lady HiHiegai,' 
IJke any otber Party, may adidit if she pleases facts 
aginnst her own interest, ahd by that admission niay 
transfer the Jtirisdiction from a Court to whidi it does^ 
ifot' torrectly ttnd le^y li^long ; she may beitalnly it 
she ffleases tlo that. The provisions of the La^^ are' 
made with a view tb her benefit, and it is for die benefit 
oF ihe suitors ibiit of flxe Jutisdibtion ihat l3ie Law 
prevtents- inferior i^ourtii from exeitising diat Jtirisdic- 
tion beyond its own Kmits, that persons may not be ' 
harassed by lieing caBed to contest questions out of the 
limits of ' their own locial residence, tf a Party thinks 
fit to remove dris advantage vHiich Che prinbipte t)f the 
Iaw, the 'Canon LaW, the Common Law and the Statate 
Law give her, she is at liberty to do so. ' But then 
ifishe choofipes on her part to remove that advantage, can 

£ E 
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that prcgudice the rights of a UMid Penoiir b 1 
fore at fixat appeared to im to be vfiy i«portaiit to 
coDsider, irtiethec, .Lady^ i>WiqpM bairiiig waived tbia 
objection for hmfiS, Mr. 4tMir Cki$k^0tr, a third 
PeiBOii, could be piejiid|c0d fiopn arailieg hioiielf of 
that objectioa by her act. ^ Now if it coold be made 
out that Mn Ar^ttr Ckkhutir woaU be j^i^ndiced by 
her waving that objactioiii the conot n aion that fiiat 
atnick my mind would neeeaaarily follow; for it ia 
utterly impoaaiUe^ if ahe thinka fit to wave a benefit 
which the Court gave her^ that her acta could be pei^ 
mitted to work an ii^ury to third Penmia. 



When we conaider the ai^gect, the diflftcnlty la to 
underatand how the waver on her part can in any 
manner injure Mr. Arthur Chichuter. If I could &ncy 
any. poaaible case in which the intereat of Mr. Artkur 
Chichester would be prejudiced by thia queation being 
tried within the local Juriadiction of Lotidon, rather 
than a local Juriadiction where thia Lady waa reaident 
in Ireland, that would go a great way to determine my 
opinion in thia Caae. But I cannot conceive, on piin* 
ciplci any prejudice which can ariae to Mr. Arthur CiU- 
eheiier from tjiia objection ; and thecefora it appeaia to 
me, on the beat conaideration which I can give the aab* 
ject, that Mr. Arthur ChkhmUr, M the laleraemBg 
Party, cannot relieve himaelf by that cbjectimu The 
Jjuriadiction of the Eccleaiaatical Courtadoea not dqpand 
on the locality of the aubject; if the Juriadiction of the 
Eccleaiaaticai Conrta depended on the locality of die 
aubject, then it is very plain that a Party might be 
materially prejudiced £rom having a aubject removed 
from one Juriadiction to another; and it would be 
infinitely more convenient to a Party, with reapect to the 
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Itttiit of the Caflb, iM fhe testimoiiy he could bring 
tkereoD, tfakt\ffi^ flufC sl^itaM W ihsHtttted in the 
l>iocd»ora:s«K«tftkiifc'^eb^ ifthere^ 

fere Lady JMH4tti;)n1Hftft4 CMe, thiteTm^d this Sidii^ 
dkitimf«kkn:i^Vidtk^ df'A., wKeit tiie Conft fikd 
local JdrlBdiMMti 4ti k^p4e(ft of ^ nrttture of the subject; 
to B., Iidflyidd t>ib fcMH^ orbpijiion Chat the interveniti^ 
Fluty oodd aoi be afeeted l^ her ftcts; It ia petftctly' 
plain, tiutt fbe ficdeaiturtieal Gmrt has no- Joriedictlon 
with respeot to th^ looaHly of the eubject; but itdependik 
cortirely on the locality of die Peraon; Kow if ii 
depends entirety upon the looaHty of Ae Person,^ I'am 
to ask myself, whether Mr. Arthur Chichester can be 
prejudiced m* inspect of this Case, if flus question is to 
be tried in JLoiidtNl rather ttian in Ireilafid; whether hecan 
possibly be prejudiced by tins bang tried where hfc is 
himself locally rettdent within the Jurisdiction? for other- 
wise the objection would be on him, and he would not 
have to state that this Suit is not to proceed because 
Lady Domtgal is out of the Jurisdiction, but that this 
Suit is not to proceed because he was out of the Juris- 
diction* But Mr. Arthur Chichester is within the Juris- 
diction of the Diocese, and therefore that objection is 
aot opep to him; it bemg, as I have stated, a Case in 
whiclHh^liVHMKctiein depends, not on the subject, but 
^a^tfarlMidiiy^oftiie Perien. 



401 

« , 

Chichester 

r. 
D0KB6AL. 



80 lir ftom being an ineonrenience to Mr. Arthur 
CMehester that this Suit was instituted here, where he 
is locaUy resident, it may be conyenient to him, rather 
than that it should be tried elsewhere, where he is not 
locaUy resident Without entering therefore further into 
the considerations which have been addressed to me on 
thin subject, and confining my present view to the two 

s B ^ 
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preseiit points ; I nmst declare, that neidier on an(Jb#^ 
rity nor upon principle, can I kold thai Lady Dom§^ 
is now at Uberty to withdraw that admiBwottcf the fact 
on which the Joriadiction of the Coart is founded ; and: 
I am furdier of opinion that Mn Arikur Chickeiier, tba 
interrening Party, is bonnd by this admission to that| 
JurisdicticMi, and that he cannot be prejudiced by snbr 
mission to it; and if his int^nests are in asy maanor 
a£%cted, it is to his ecmveni^ice and advantage* and not 
to his prejudice. The Citation foonds itsd^ and ha 
cannot make an objection to the Jiflrisdictiim, if tha 
Parties litigant haire submitted to it(ji). 



PetitiOQ dismissed without Costs. 



{p) All doubts as to the va- 
lidity of this Marriage are re- 
moved by the late Marriage 
Act9y 3 G. 4* C.759 and 4 0.4. 



C.76. SeeNoteofDr.Addams 
in Lis Report of this Case, 
1 Addams Rep. 28. 
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A.CCOUNT. 

A pvtne^ qMj give to a third pcr- 

- 8PII aa lAterest io hb «IuQre» t»ut 
: cwunot make him a partner, so as 

V . to entitle him to an aocount from 
. . the other partae^is. [Bra^ v. Fro- 

See Partnership. 

ADV0W80N. 

Jl bill to compel a rector tp res^a io 
favour of another, in pursuance of 
a covenant for that purpose, en- 
tered into when the rector was 
^ presented,' will not lie. [Nctodigaie 
* y. Helps] 133 

AMENDMENT. 

If plaintiff obtain an order to amend 
wlthqut, ^osts^ api^ndiAg the de- 

^ fendant^s office copy, and the 
fimendments require a new in- 

- • grocmwHIit, ,l^e may amend without 
, a' xk^w order, paying sos« costs. 

ICqts Y^ Chavfpnej/i] * •• • 314 



ANNUITY. 

1. A surety under an annuity deed, 
having redeemed ibm amioity after 
the banknqitcy of the granfor, 
sued the gcantor lipon a bond of 
mclemm^y, fmd obtained judgment 
lor anef^. siaoe the hankniptey, 
and the price of redcmptioa. [3 B. 

> and A. 186:] This Court will net 
fe^tsain hun by iajonctiofa from 
suing out cxeoution for the ar- 
rears: ftkSTV, as to the price of 
redempUen. [fyhikimiY.Flanagan] 

980 

3. The Court will decree a specific 
performance of a contract for sale 
of a life annuity, thmigh the.a»> 
uttttant be dead at the lime of the 
deoree« [Kemttegf v. Wenhfm] $ss 

ANSWER. 
See PaACTic£> 49. 

APPORTIONMENT, 

Under a parol demise from year to 
^ear,. bj^a }eMml for lifor with 

« « 3 
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power to leaae by defied^ &c.y and 
under written agreements for 
leases not exceeding dMe jMiurSt 
signed by the I^sees, btii not '^ by 
the tenant for' If fe^ thbugh" wit- 
nessed by his agents ihekitd^t 
of the lessees deteniniilte #iAl%he 
life of the lessor, and the iren^4ure 
apportfonable.' ISymaksV/S^fi^idni] 

107 

^ ATTACHMENT. ^ 

APPOINTMENT. 

A bankn^)t having, a power of ap- 
^ pointment over money, to be exe- 
cuted only by trill, vwde his will, 
disposing > of the property,^ and 
' then became banknipty and after* 
. wards obtained.his oeelifioat^ and 
. died without revoking his ' will. 
Held, diat the appointee by the 

- wiil is a trustee for the creditors 
of the bankrupt^ who became auch 
after he had obtained his oertifi- 

' cate> [Jemuijf V, AndreuHt] • 264 

ATTORNEY. 

1. An attorney having died and be- 

- queathed all his property' to his 
widow; his. eldest >soii9 for the 
mixed oonsideratioa of the good 
will of the business, the advance- 
ment of money for carrying it on, 
and fiunOy afection, enters into an 
agreement with his mother to con- 
tinue' the business, andto account 

. to her for a moiety of the. profits 
'- duijogtbeminority of his younger 
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brothers and sisters. This ammge 

mcnt is not contrary to the po« 

Hef-^ the at M Geo* «. c. 46. 

^ tt; (fGrndfer V. Oaadhr] « 141 

b; 'ilatmcml^'^M^ forms a partner- 

>'>«hl|ft|iril|i'WU*q<aBliA«d person it 

'nsritltfftni^ia^priJriliitnfc:-^ 4he aa 

i^Qn»»>s. 4Rti0. m S9I tAxs i«iee- 

tV«ieift;ilb Hkw^ftiaim cchsiiliaies a 

paiaa«MiBhl|^{7^iNJflft V. lU^i^ 

BAkkftUI^tCT, 

1. If mann^bg- partner drawa oat 

• monies, aod conceals the iact, or 
disguises i|; in the partneiahip 
book% this- is fiaud, and proof . y 
maybemade agttMtthesqparate \/ 
estate. Odierwise, if the tiansao- 
tion is duly eniared in books. 
[SmUhinteHajf] - . • • a 

a. As to construfliott of FHendly 
Society Act in case of bankruptcy. \ . 
[Anon.-] - - 98 Y 

3* Beudi, on the advance of 300!. 
by Gregm^t gives her a promis* 
sory note for that sum and interest, 
indorsed by 5ior^ifMa and Crodbi, 
as a further security for the mo- 
ney. The. note becomes due, is 
presented, and dishonoured, and 
Beudl being unable to discharge 
it, agrees to sell to- Gr^arg 
household good^ &c. for 580/., 
' and t6 take back the note, with the 
interest due on i^ in part of pay- 
ment. Possession is given to GVe- 
gory of the hbusdiold goods, drc 
and the note is/deUvaied <9 to 
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BesuU, and deBlroyed, After- 1 
• inud a cooiniiiifm of hankniptqr I 
is iaraed agabit Be^A an^^hlBre 
. beiDg an aa tf liwfarQplfj pre- 
~ viona ^^ *lM>aalii nf thfi iMMMahnld 
; goodly Aa.te Gnjg^ovjb.tlMgr are 
demanded bjr the ■it(gneet| and 
deliTerad up to them. Or^ory 
denwinds payment of the note 
from the dmwer and indokieet, 
and on refusal files a bill against 
them ; an account was directed of 
what was due on the note for 
principal and interest, with the 
costs of the suit, al against iStorf . 
man and Croden^ and the bill dis< 
missed without costs, as agahist 
BeueOf the plaintiff undertakbg 
to pro^e the note under the com- 
mission, for the benefit of Short- 
man and Crodm. [Or^ory y. £^ 
«eff and Others] .... 187 
4* Where a creditor who has prored 
is fuftjrpaid by the surety, he can> 
not afterwards sign the certificate. 
[Rald^ r. Guns&n] - - 193 
5« The warrant of committal of a 
bankrupt, being by mistake dated 
the ad Mairch, instead of the ad 
February, held that this is not 
such an error as can be amended 
under the 18th section of Geo. a. 
c ao. [^ parte ^Gee m re 
M'Gee] ao6 

&e Aknvitt.~Temb Cotxrtb 

Peactics, 45. 



BlhL OF REVIEW. 
Ti^cntiOaa.paciy to fife a. supple- 
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mental bill m the nature of a bill 
of review, it is necessary that the 
new matter should be disooTered 
after the degree^ or at least after 
the time whan it^ould have been 
in tro duc e d into the cause; sod 
themftler should not only be new, 
but material^ and such as if unan- 
swered in point of fact, would 
clearly entitle the plamtiff to a de- 
cree, or would raise a question of 
so much nicety and difficulty,as to 
be a fit )Sub)ect of judgment in a 
lOrdy^Nod] • • 197 



CHARITY LAMD& 



1* Quasm, Where the purchaser of 
chari^ land, with notice^ expends 
money in buildings, is he entitled 
m equiqr to condensation? lAt- 
tomeijf'Generalr.Lh^ . • ga 

a. iBsant of fend Toid wnder 9 Geo. 
a. c a6, where there is a result- 
ing trust fiNT the gamtor during 
his life.. 

Where the principal dharity fiuls, 
the aooassofy fiufe with it 

A seferal charity k g^od^ though 
connected with a charity that fiub 
m some casea of admimBtnitiaH 
not oftllie essence of tiie charily. 

Where a residue ia given for a valid 

purpose^ it will fail wid^the prior 

void purpose, if* not capable of 

. being ascertafaied except by the 

actud execution of that purpose. 

. ^LMr€g r* Owry » ... 151 
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5i?tf P&ACTiCE,.46, 4.6, 49. 

COlilDITION. 

•A tefttflior hbvfag ««iyited his prp- 

r ' pifer^ in ChMt for his wife daring 
wtdowhedd> on condition that she 
rf^ouUty neither directljr nor in- 

~ directly, keep or have any concern 
or ittteeert in a public or licenM 

^ victualling house, nor any other 
kind of business: Held Uiat the 

i- keeping atid taking care of a 
public-house belonging to other 
persons, as their servant, and at 
regular ijrage^, and in the profits 
or etniHUnlents 'of >hieh %he had 
no interest, was not such a breach 

* ; dFtfie cotidition as to create a for 

* tbiinitei IJanes y. Bromlei/] - ^37 

CONVETTANCE. 

Ni> oi|(jee€kMi ^ a Mile in court, in 
eKOcttti#n of af WflP, lliat thefe are 

. inflmfii inceiealed und^ die will, 
who cannot join in the convey- 

. «ic^ [PtJMUr.PfTieU]^ - 53 

CONSTRUCTION. 

J^y timaa of French eootady rmUes 

. nhgeres tot tiio livea ia. suoces- 

8i0tt w^roy after th0 death of first 

USe^^ pajytfUd, widi all arraan, to 

survivor^ Xhe-repraaentatfare of 

the &rst lift HH^md aguiiiit the 

^ losa eft arreaffs pecaamed by the 

< ; Jlevoiution. [fiiMeti v. iPsMfe] 4 



t. UponsaleK in court, th^ vendor 
wfll ht eompeUed to suripender a 
oopyhcdd ki person, if it eaAbe 
conveniently done. [AW v. Wu- 
ion} - - - -• - - - - '50 

«• It makes no difference in supply- 
ing a surrender, that the custom 
requires a surrender to trustee^ to 
the uses of the will, or that the 
only provision is an annuity issuing 
out of the copyhold itself. [Broi- 
dick y. Maitock] - - - - 361 

3^ A devise of all my real estiate 
will carry copyhold surrendered, 

. and if no freehold^ will, for ia^ 
voured objecto, cancy copyhold 
not surreadered. [Wentxsorth v. 
Cos] ^ - - : - - - ^63 

4. A testator devised fai^qopybold 
estate to his wife fpr life» vrith re- 
maind«ir Ukl^ two 0ns m tenant^ 
in commoB in he s tbet ekfeat son 
und customary heic was, by an 
arrangement betweei^ hioimelfy his 
mother i|M brgthori. admitted to 
this ci^yhold in fee, ai^d exe- 
culsd by deed a declaration of 
trust to the uses of his finher's 
will;, the brotheia became bank- 
rupts/ axid their assi^ees aold 
their reversion to die ^aintiC 
Held that, the plaintiff; though as 
against the assignees a purchaser 
of a legal reversion, was not' tk 
against the tenant for life entitled 
to compel such a surrender as 
would give him the legal rever- 



w . » COSTS. 

t. Where one residuary legatee is 
' pbihtiiF and the other defendant, 
' courtwiH not tax costs as between 
solibitor and cfient, without con- 
; ' sent. [Fenner t. Taylor] - - 3 
it. A person* made' party to a satt 
only fbr protection of trustees, en- 
titled to his costs out of trust fund. 
' [Hicks V. Wrench and another] g^ 
3^ A motion to dissolve an injunc- 
tion, restraining an action on a 
post obity refused with costs, such 
case being an exception to the 
general rule, that the costs of a 
motion for an injunction, or to 
dissolve an injunction refused, are 
costs in the cause. [Marsack v. 

Reetes'l 108 

^. Bill against principal obligor and 

the representatives of another 

obligor, as surety in a joint and 

separate bond, the principal obli- 

. gor was insolvent, and so sti^ed in 

. the bill ^ but held he might be 

. made a party, and was not entitled 

to his costs. lH(ypoood v. Or^] 

||. A trustee seeking thf direct^n 

and indemnity of the cowrl* aa to 

•.' ^the execution of his trust, isi whe- 

f . tber plaintiff or defendant, entitled 

to bis costs, unless tho aict re- 

^i^ed to be done leads to no re- 

^ ^onsibility, fuadtbepiptiveof the 

« tnime. if obyioudy Y^xMtifim. 

: ICuaeii Vf Cwidkr} - - - * 1.33 

& Th» niere cirdmritaace of th^ 

•^ iwmmr . mm .iiDpnivnBa . ooes 
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not entitle Ae defendant to call 
for a seciuity for coats. [Baddefeg 
V, Harding] •• * - - 914 
7. Under the circuaistance8» re- 
ceiver allowed the costs of his ap- 
plicatioa to be discharged^ [KiipA- 
ardsan v; Ward] «>-•.- %Q6 

SfC -Cbcditoii. -— Dbmuxua. — 
Bakkruptcy. — Practice, 1 3, 
18,21,93,44,55- 

CREDITOR, 

1. Creditor who provea may have 
costs under medal circumstanoes. 
[Harvey ir, Harvey] - - - 91 

a. This court wi!l not order the pay- 
ment of BKmies admitted by the 
answer . to be m the executdx^a 
hands, which are the produce of 
the sale of a Scotch estate, pend* 
Ing an actioB by die exeeliter of 
midti(rfe-pomding hi Scottand for 
distribution of the produce. [Cruik^ 
ikankir.Mhiertt] - - • 1(4 

3. Creditors going hi befere Ihe 
Master pay their own c6s€s ; But 
if after having establiilied dteir 
claim, they are pehnitted to ibix 
in the cause aa parties, they may 
be entitled to costs' m respect of 
stfcb pvoeeedynga. [WaUe v^ 
rt^ft«5 -i . wo 

CROSS^BILL/ : 

If an oiigaMl Mtt is lied in Aie 

•': Court of Exohequer, a Cfoss-l>ill 

' maybefiMhitheCointofChaB^ 

eery, f Ponisr v. JbigA] - • • 1 15 
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^ uijtil.'lier ahw^ is aactrCaised. 

; [Jerm^un ¥. Baxter] • ^ « 32 

'm. If the wife mnsts upon her equij^ 

. «i ijgttD^t Ibe tesigneet in biDk- 

roplcy of her hoaband, it atudies 

. fbr die benefit of bet chiidreny and 

. she cannot afterwards release it in 

' fiwrbnr of ber husband* [Barter r. 

Le^] 330 

See Separate Estate. 

FORECLOSURE. 

Mortgage bj James W. to B. and 
A, to secure 2,500/. and interest, 
and as an additional security, a 
piortgage by Joiej^ W. AT. pur- 
chased the premises mortgaged by 

\, James JT., subject to the mort- 
gage. Bill of fdii^eclosure against 

. M. and the reprraentatives of 

^ ' Joseph W.f to foreclose the two 
mortgagpii It. was decreed, that 
in case M. should redeem the 
plaintiff the premises mortgaged 

.. by Josefk W, should be conveyed 
to 9f'z <ud4 those mortgaged by 

■ /a^eph W. ta the representatiyes 

presentatiyes.of Jo«i^ W. should 
(^Tc^eemthe plaintiff, the premises 
c^ompristd m each of the mort- 
gages should be conveyed to them, 
and in ca^e of failuiDe by M. or 
the representatives oif Josepk W. 
to redeem, that the parties should 
stand foreclosed as to all the mort- 
gaged premises. \Betktttyi MiMe- 

* Set^i/i(neroAQB,^VKAOTf(i%f 39. 



FRIENDLY SOCIETIES.' 

As to construction of Friendly So* 
ciety Act fai case of bankruptcy. 
lAhoH.'] - - - - - - s^ 

GUARDIAN. 

The Court cannot remove a testa- 
mentary guardian, but will appoint 
a proper person to superintend 
the malntenatice and education of 
theinftnt. [Ingham t. Bickerdik^ 

«75 
ILLEGITIMATE CHILD. 

1. An illegitimate child may take 
by particular descriptioa before 
its birth. [Daooson v. Daason] 29^ 

a. Access is not to be presumed be- 
tween man and wife 01^ account of 
the mere possibility of its occur- 
rence. [Ctarke v. Jlilatfnard] ^ 

INDIAN BONDS. 

An investment at Calcutta in .the 
Company's bonds for securing an 
annuity for life under a will, does 
not discharge the testator's estate, 
if the Company lower their in- 
terests. iGortlon v. Bovockn] ^a 

INJUNCTION. 

1 . The Bank having noUoe of a bill, 
mfteed to permit a tnnafer df 
fltecky tboa^ no lojunotion^ Or- 
dered, tiiat they should Ir^nsffefoa 
a certain day, ilnlestf plaintiir ob- 
tained iftjonctioii in the iMan 

' tfane. [lUisv^Shter^] .- ^ 1 

0. ikoney- paid into ooun upoii an 

jnjmcti^)- 4nd faid ^u4 -ieee^ii- 
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' ' riCy, ftnd not pajment [Broitghkm 

' V. P^^fitrd] «iJ5 

5i5e Demurrer. — Mortoags. — 

PARTN£RSlIIP.-*>PnACTICSy4l9 43* 

INFANT. 
Ste pRAcnoB, xo, 99. 

INTERPLEADEa. 

INTERVENER. 

If, in an Ecclesiastical Court, a {larty 

' is cited as resident within the juri»- 
dictioD, and appears and pleads 
without objection, he cannot after- 
wards put that faa in issue. 

And in such a case, an intervener is 
not at liberty to raise an objection 
to the jurisdiction on that ground. 

. [Chichitier ▼. Donegal] - - 575 

ISSUE. 
See Devise- — Practice, 14. 

LEASES. 

^ee Apportionment. — ^Phac- 

TiCE, 37. 

IsBGAL RBFRSSBNTATlV^aL 
Legal representatires to be iAder- 

* stood executors and administite- 

• tors, unJesscontrdBedbyinlttitidn 
! upon the whole inttrunienii 
Purchaser not compelled to take a 

doubtful tide. [Price r.Sirttnge] 

»59 
LB6ACT. 

1. After an annuity for life to a b- 

^ Aerof-part of ^Hridends, andte- 

mainder ai 4ollie wliela dtvidends, 
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Babjeol Uf tile father's amiii^'to 
<^ildiien when they attained IMn« 
ty-one^ b a gift t* aH liting wlien 
^e ddest attania tw«nty4Mie. 
[Cwriisr, Curtis] - - - * -14 

9. Where testator direda his exettu- 
tors, 88 soon as they should thibk 
proper after his decease, ta sefi al 

. much stock as would product' a 
legacy of i9,oooi, the l^acyia 
not payable uHtO the end 6£ the 
year after the testator's death. 
[Benson v. Maude] - * *• 15 

3. If a legatee for life dies before 
the testator, the remainder has itn- 
mediate eflect, and it todies no 
diflference that a power of i^ypoil^t- 
neiit is given to the legatee ibr 
life. Where, by codkil, a legacy 
is substituted for a legacy iiii a 
win, it will haye the sane qudi* 
ties ; but where theiegaey is siid 
tp be ghreB by a cbdid, beoanse? 
a wiM has fluled, tUs ia not sob- 
stitutiois but motrpe. [ChaUeH$Y. 
You9^] ---••-•-QO 

4. Request of leasehold propel^, 
with a condilaon to Migii a pirt 
to a chari^. The legatee takta, 
dBsoharged of the coAditiDn. {fSor 
t. Mid] .-•--*- • jja 

,5« A legaqy was^ given «d $ trtter, 
oia conditioB that ha did set In- 
texftNifMl hb daughter's «dttea- 
tiOD. M a bill Ibr paymeM ty 
Ae iUher, *e Court wid «eqiiire 
saeimty to tfiat efieot [Cbfafoii^T. 
Morrik] • - . - - - ^ «9 

e. ir«tesMer ghrtenauniB etddc 
hihkii 
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^ ftook described, «r mfmker 
•MskythoilegBOffiitli^ 11ii»G<Nirt 
«ted» it Id the MMt$er1d inquire 
wbat the teMloc mtaBidM» as irell 

> -where^diere ii a niMescHption of 
thefbiktaierdMl^gatQe. [Emu 
V* Wipp] - ... ^ . 91 

y^ A kigscjr to R. L. was, by an or- 
deri directed to be paid to him; 
he died, leaTing an executrix and 
imo executors ( the executrix 
died, leaving an executor; the 
accountant-general refused to pay 
die legacy under a power of at- 
torney from the surviving co-exe- 
cutors of R. L., without a db- 
charge from the executor of the 
deceased executrix. On an appli- 
cation to the Court, an order was 
made to pay the legacy to the sur- 
viving executors. [iUoodfev.Aim. 
brU^} -•..-. 107 

R. Bequest of 115,000 1, three per 
cents to testator's daughter S. C. 
finr life, and after her decease, one 
moiety to the testator's next of 
kin, in equal degree, other dian 
and except any child or children of 
S« C. ; and as to theother moiety, 
\ I to: go unto and amobgst all and 
^ every the child or children of S.C., 
equally to be divided between 
dien at their respective ages of a 1 
yeaiSy if more than one, share «id 
share alike, and if but one^ then 
to such only chfld at his or her age 
of ai years. The will afterwards 
contained a proviso, that in case 
8. C. should die without leaving 
«n]F ddld or children of her body. 
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or leavinj; any sudi chihl or diif ^ 
dren, sadi Only child or all such 
children should die before 4Mun* 
ing the 1^ of ai years, then the 
last mentioned moiety should be 
paid among aU the next of kin of 
the testator, in equal degree, irfio 
should be living at the time of the 
death of the longer liver of them, 
his said daughter and her said 
children so dying before having 
attained the age of 21 years, as 
aforesaid. 

Determined that two daughters of 
S. C. having attained the age of ai 
years, but died in die lifedme of 
their mother, took vested interests 
in the last mentioned moiety^ 
[Afot^nd V. ChaUe\ - . - 243 

g. The legatee will ttdee two legacies 
by different mstruments, unless 
subsdttttian be evidendy intendM 
from die character of die second 
instrument, or the eiqiressions 
used, or Ae same sum be twice 
given, and the same modve ex- 
pressed in both instruments, [Wray 
V. Fidd\ -.-..- 300 

10. Where a testator recitesdiata 
I indebted in a certidir 

that radtal bmds the legatee, 
except in case of a dear mistake 
offignres. [ JtaiiMMi v. Bromiy] 

11. Where a testator gives to lega- 
tees who shall be living at the 
tune of actual distribodon, the 
Court will fix a year as the proper 
period. [Brooke v. Lguu\ - 35a 

Ste Tavsmsc 
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Mmitation. 

1. Hie jaiy iroidd wt, under the 
oiroiiiiittfliices, preNune a etmnj* 

' uoe in fte to a person who hkd 
entered iMd ipoiseation of estates 
in 1759, to sattsfj debts dae to 
him bj perception of the rents and 
profits. [it<Nfi«Mloifi Y. Purler] 6 

a. Time does not run agabst a cre- 
ditor after the death of a testator, 
in case of a trust or charge for the 
paymenu of debts. [Hargreave$ t. 
Mickett] 3s6 

See MoBTOAOB, 4. 

MAmrENANCE and EDU- 
CATION. 

A term of yeais having been limited 
to trustees fiir the purpose of mis- 
ing a sum of money for the main- 
tenance and education of the 
younger children of A, in such 
shares and proportion^ and such 
manner and form as A. should di- 
rect, and in defiuilt of any direc- 
tion, to be applied for the benefit 
of such chiUhen equally, the same 
to be paid to or finr them respec- 
tifdy, until thdr raqiectave por- 
tions, provided for them out of 
other proper^, should be payable 
.«ndpaid. A., by bis will, appointed 
« certain portion ibr the plaintil^ 
to be vested in her at the age of 
ai years, or on marriage, and di- 
rected that a certain part of the 
interest and dividends thereof 
should be applied toirards her 
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maintenance and edue^n,.but 
did ttOt.make any appointmenty or 
give any directions rdative to the 
sum of BMmey ndtaUe fiir that 
purpose under the said term. 
^ Held» upon the oonstruction of 
the settlements, that the plllintiff 
was entitled to have her share of 
the money provided by the term 
raised for. her benefit, until the 
period when her portion should 
become payable; that it is not 
improbable that it should be the 
intention of parents to provide a 
larger fund for the education of 
children than the mere income 
of their future portions, the por- 
tions of younger children of great 
fiunilies being seldom large, al- 
thou^ they have universidly the 
same expensive education as the 
ddest child. [Foulett v. Poa&tf] 

167 

IdHRGER. 

1. A mortgage term was created in 
1790 for 1,000 years, the execu- 
tors of the mortgage took an as- 
signment of another moi^i^ / 
term on the asme premises, cre-\ / 
ated in 1725, for 500 years, and V 
assigned both the terms to the 
trustees of a kd^ who was entitled 
to them under Ann EgievUnit wffl. 
Held, that die term for 1,000 
years was meiged in the rever- 
sionary term for 500 yeark \SU- 
phene Y. Bridgeg] - . • . G6 

a* An equitable estate tail m a copy- 
bold does not merge by the 1 
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Bion of the legal fee* [Mered v. 
James] .--•--- 118 

MORTGAOB. 

1. Injunction not granted to rcitmin 
a mortgagee from selling under 

. power in a mortgage deed ; other- 
wise where trustee for sale, if he 
' proceeds precipitately, without no- 
. tice to both parties, [jlnon.] 10 

2. Upon a bill of foreclosure, the 
' mortgagee having been robbed of 

the title deeds, payment of the 
' mortgage money within a limited 
time was decreed, and on payment 
of the same a reconveyance was 
directed, with a bond of indem- 
nity. [Shelfnardiney. Harrop] 39 
3« When a Master is to raise a 
charge by sale or mortgage, he 
cannot compel parties interested 
~ to insure a life for better security 
oir mortgage, but must sell. [Grant- 
Ity V. GarthnDaUeMXkidL others] 96 

4. Acknowledgment of mortgage 
title widiin ^o years of bin filed, 
inaintains the equity of redemp- 

^'tton. [Eodley.HeaUy] - - 181 

5. Gift of a mortgage security fbr 
money wtH pass the fee, if die es- 

- tate be mcrr^^ed in fee* [Itot- 
\vtnx€Y.i!looiper\ - - - - 371 

' Ser LiMixATiOHi Pjulcxice»,4. 

MORTMAIN. 

K T9itaftir#r0eiiMlrea(l«eit«to>tebe 
• #old» and the pfodnoe api^ied, 
■Midi of the porsoB^' 
be 



to secure anr amniity m 30/. for 
the life, of A. &» fuid afWse >1ii« 
deathtogofeoacbaiity. Tbe^^s- 
i4teaoldlor950<. Hel4,theiska- 
rkaUe bequest was veid as to ifae 
350/., but good as lo the real of 
the sum required firoiii the per- 
sonal estate to secure Ihe annuity. 
. [IVaUe ▼. WM] .... 7b 
3. Fletcher PartU bavJog purefafu^ 
certain lands and hereditaoiea^ 
they were by his directioi^ by4n- 
denture of bargain and afde^ cfn- 
veyed by the vendor to trustees 
for charitable uses. The indei^ 
ture was enrolled in the Court of 
Chancery within nx calendar 
months, but Fletcher Partii died 
within twelve calendar months 
after its execuei6n. Held that the 
conveyance was void mider the 
statute of 9 Geo. s. c. 36. Hdd 
sflso that certain pecuniary be- 
quests in Fletcher Partisan will, de- 
pending on the validity of the said 
indenture, had ftfled. IPrice v. 
Hathaway] --«... 364 

See LxoACVi 4. 

MULTIFARIOUSNESS. 

It i* qndtifeiiOQS for vector and mar 
i0 join ia a suit for Ihe ddiei ie- 
4pec^dy due to tbeoi. [fioeftr 
CeUegey.itaubind] - • - ^ 



MULTIPLE^POINDIMG. 
See Chebttob.^ * - 
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ME EXSAT REGNO. 

i* Writs of Ne exeat regno gnmted 
against husband and wife execu- 
trix, the plaintiff undertaking not 
to serve more than one of the 
writs. {Moore v. Hndtm'] - 3i8 

<• A writ of Ne exeat regno cannot 
be obtained upon an affidaTit made 
before the bill is filed. [Anon:\ S76 

PARTIES. 

See Practice, 17, 39, s^* 

PARTNERSHIP. 

1. If managing partner draws out 
monies and conceals the fact, or 
disg u ises it in the partnership 
books, this is fraud, and proof 
may be made against the separate 
estate. Otherwise, if the trans- 
action is duly entered in books. 
{^SrnUh in re Hay\ • . . - s 

s. To form a case for relief on the 
ground of oppression on the one 
side and distress on tlie other, the 
disadvantage of the bargain must 
be within the view of the parties. 
{RwrnsboUom X. Parker] - • 5 

3. A partner may give to a third 
person interest in his share, but 
cannot make him a partner. [Brag 
V. Fremont] ----•• 5 

4* Partnership articles direct a yearly 
settlement on the 35th March, and 
if a partner die, his estate is to 
share in no profits subsequent to 
the last yearly settlement. The 
last settlement is on the 5th No« 
vember 1811, and a partner dies 
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in February 1813. Hb estate 
shares in the profits up to the 5th 
November 1813. [Fettjfi v. Jane" 
son] ------.- 146 

5. A person having in articles of 
partnership covenanted not to' do 
certain acts after a specified 
period of time, the Court will not, 
before the arrival of that period, 
grant an injunction to restrain him 
from acting in breach of his agree- 
ment nor for mischief which, is no 
breach at law of the covenant be- 
tween the parties. [Coateiy»Coate$] 

S87 

6. Where articles stipulate for a di- 
vision of the partnership proper^ 
at the end of the partnership^ a 
sale is intended. [Rigden v. Pience] 

353 

7. No partqer who owes a duQr to- 
wards another can place himself 
in a situation which gives him a 
bias against the discharge of that 
duty. [Burton v. JFooieg] - 367 

See Account. 



PLEA. 

To a bill for an account of the deal- 
ings and transactions of an idleged 
partnership, it is not sufficient to 
put in a plea of no partnership, 
without answering to all the facts 
and circumstances stated in the 
bill which may afford evidence to 
disprove the truth of the plea. 
[Sanders v. King. Yorke v. Fry] 

Ff 
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POST OBIT BONDS. 

Post obU bonds of a young man, put 
up to 8ale by him, without reserve, 
relieved against. [Poff v. Wrighf] 

111 
See Costs, 35. 

POWERS. 

1. Where an estate is devised in 
trust for two daughters for life^ 
with remainders in each moiety 
for their children at twenty-one, 
and a power of sale is given to 
the trustees, the power of sale sub- 
sists, though one daughter is dead, 
and her children have attained 
twenty-one* [^Trotoer v. Knigktlet/] 

134 
s. A., being entitled to two freehold 
houses, and having a power of ap- 
pointment over certain lands, and 
money to be laid out in lands, the 
same, in default of appointment, 
to go over, by her will devises 
*^ all and every her freehold mes- 
suages, lands, tenements and here- 
ditaments,** to trustees for sale. 
Held that the two freehold houses 
were sufficient to satbfy the words 
of the will, and that the power of 
appointment was not executed. 
[Haste y» Blackman] - • • 190 
3. The defective execution of a 
power, aided in favour of an eldest 
against younger children, also pro- 
vided for; probate- held not to be 
conclusive proof that instruments, 
ad far as they affect real estates, 



are of a testamentary character* 
[Hume V. Rundell] - - - 331 
See AppoxNTiiBNT. 

PRACTICE. 
1. Where a bill prays an injunction 
to restrain the transfer of stock 
which is not moved, the Court will, 
after answer, make an order that 
the Bank of England shall permit 
the transfer at any time after a 
certain day, unless in. the mean 
time the plaintiff obtain aninjunc- 
tion. [Ross V. Sheerer] • - 1 

3. Further directions by motion, 
where reference to Master is made 
on motion. [Whitcomb r, Fole^] 3 

3« Where one residuary legatee is 
plaintiff, and the other defendant. 
Court will not tax costs as between 
solicitor and client without con- 
sent. [Fenner v. Tayhrl - - 3 

4. The Court will not order the re- 
ceiver of an infant's estate to keep 
down the interest of a mortgage 
debt, unless the Master reports it 
is due. [Aturn.] • . « . - g 

5. After bill filed by second incum- 
brancer, first incumbrancer in pos- 
session cannot pay surplus rents to 
debtor. [Parker v. Cafcraft] - 11 

6. All questions respecting real es- 
tate belong to the law of the coun- , 
try where the estate is situate* y 
[Elliott y. Lord Minto] - - 16 

7. In equitable, as m legal waste, if 
one act of waste be established, 
^e Court will restrain equitable 
waste generally. [C^n v. Cqffin} 

17 
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ft. Where letters are stated as the 
agreement, no testimony aliunde 
is admissible; * otherwise where 
stated as evidence of the agree- 
ment only. [Birce v. BletchUy] 17 

9. Tenants who had notice from the 
plaintiff not to pay rent to the de- 
fendant's -trustees,* and who had 
notice from the trustees not to 
pay their rent to the PlaintifFy or- 
dered on the motion of the plaintiff, 
and on the consent of all parties, 
to pay their rent into Court. It 
was held, the tenant themselves 
could not make such a motion. 
[Belbee y. Belbee] • - . . 118 

10. Infant defendants being out of 
the kingdom, a commission was 
sent abroad for the appointment 
of a guardian to put in their an- 
swer. ' A supplemental bill was 
filed, to which the same infknts, 
who continued abroad, were par- 
ties. On motion, an order was 
made that the guardian who put 
in iheir answer to the original bill 
might put in their answer to the 
supplemental bill. [Lushington v 
Seweii] -...--. a8 

1 1 . An attorney, a witness to a deed, 
and in possession of the same, can- 
not -be compelled to attend with 
the deed at the hearing of the 
cause, otherwise than by a sub- 
juena duces tecum. {Buiky. LemU] 

«9 
la* Court will not receive the con- 
sent of a feme covert to bar her 
equity, until her share is ascer- 
tained. [Jemegan v. Baxter] 32 
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13. Security for costs ordered, where 
the plaintiff was in Ireland. [HM 
V. Bjeardon] - * - - - 46 

14. An issue -demefok vd turn wa» 
directed, to try the validity of a 
second wtU ; one of the defendants, 
Ann Smithf interested under both 
wills, but principally under the 
last, objected to being a party to 
the issue, and to being included 
in the common order for the pro- 
duction of papers. Held, that 
though she declined being a party 

' to the issue, she should be at 
liberty to attend the trial; and 
the usual order was made that she 
should produce books, papers, &c. 
except such as she possessed as 
mortgagee. [Pindar v. SmiiK] 48 

15. Upon sales in Court, the vendor 
will be compelled to surrender a 
copyhold in person, if it can be 
conveniently done. [Noel v. We$* 
ton] - --50 

i& It is a motion of course to 
enlarge publication where no 
witnesses have been examined. 
[French V . Ler»sei/\ • - - 50 

17. The ordinary is a necessary 
party, defendant to a bill for es- 
tablishing a modus. [Cook v. BuH] 

18. Bill founded on a letter not 
stamped. Decree made, but di« 
rected not to be delivered out un- 
til the letters stamped were pro- 
duced to the registrar. Whether 
the answer of one defendant can 
be read against a co-defendant as 
to costs, quarc. Such answer will 

Ff a 
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clearly ground an inquiry before 
the Master as to the feet [Chervet 
V. Jonei] ------ a67 

19. Oa a motion for a new trial of 
an issue, the Court will not call 
for the report of the Judge who 
tried the cause at law, without 
bemg satisfied that there are rea- 
sonable grounds for entertaining 
the motion. [Memorandum] - 58 

so. ^n assignee of an interest in a 
suit cannot be made a party with- 
out a supplemental bill. He may 
petition to secure the fund. [Fm- 
ter ▼. Deacon] ----- 59 

21. Orders set aside, because pre- 
vious similar motions for the same 
orders had been refused, with 
costo, and those costs not paid. 
[Killing y.KUUng] - - - 68 

23. Purchaser taking possession with- 
out the consent or privity of the 
vendor, order^ on motion, before 
answer, to pay the purchase mo- 
ney into Court [Bhtckbum v. 
Stace] ^6? 

23. Wh6n an order to pay costs is 
made on a person not a party to 
the suit, a motion for a four-day 
order or commitment requires no- 
tice. [In re Partington] - - 7* 

24- When a cause is set down, and 
a subpoena to hear judgment is 
served, and afterwards a bill of re- 
vivor is filed, no new subpcena to 
hear judgment is necessary. [Brai/ 

V. fFx)odran] 7« 

-15. If the defendant has a good case 
against one of the plwntifih, who 
hold a joint office, though not 
ag»nst the others, Court cannot 
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mid^e a decree in that suit for the 
plaintifis. [Hun$er and oAers v. 
Richardson] 89 

26. Plaintiff, the residuary legatee of 
B., who was residuary legatee of 
A.f n»y in one bill pray account 
of both estates. [Turner v. Don- 
Ueday] ..-----94 

27. Leases may be granted of an es- 
tate directed by a will to be aold. V 
[JirCMe V. darhel - - - 96 

28. Rule, that there must be a 
schedule before Court will order 
production of deeds and p^ieis, 
applies only in oases of discoveiy. 
[Awm.] 97 

29. Court will not direct inquiry 
whether suit is beneficial to an in* 
fant, unless upon a strong case of 
no benefit, or improper motive. 
[Steoeni'9* Steoens] - - - 97 

30. Where defendant makes admis- 
sions which would entitle .plaintiff 
to decree, you cannot for that rea- 
son move for payment of money 
into Court [Peacham v. Dam] 

9» 

31. After a replication and subpoena 
to rejoin, the plaintiff cannot 
amend, his bill unless on a special 
application, showing, that usmg all 
reasoni^le diligence on his part, 
be was not in a condition to apply 
sooner. [Wr^hi v. Hoimrd] 106 

32. Where replication has not been 
filed through mistake, the bill will 
be restored notwithstanding an or^ 
der to dismiss. [AUorwyfieneral 
v.Jfe/tow] ...--- ii» 

33. ThcCourt will not use the Judge's 
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* dotea » evidence of facts; they 
must be brought before the Court 
by affidbmt. [Ex parte Learmouih 
in re fFalier] • - - . - 113 
34. If a sum. be reported due, and 
exceptions are taken to the report, 
the money will not, on motion, be 
ordered to be paid into Court. 
[Creak r.CapeU] - - • • 114 
\ ' 35« A power of attorney to institute 
a suit in the name of the plaintiff 
having been stated in the bill, 
proof thereof not required at the 
hearing; but the Master, before 
taking the accounts, prayed to in- 
quire into that fact [Ednei^ v. 
, Jeaeil] ---.*-. 165 

36. The defendant having appeared, 
motion for an injunction in respect 
of waste, without notice, was re- 
fused. [Cottard ▼• Cooper^ - 190 

37. Where the defendant sets down 
the cause for hearing, he is oaly 
bound to serve tbe plaintiff; apd 
it 18 the duty of the plaintiff to 
serve the other defendants. [Snu^A 
V. WeUt2 193 

38. Service of subpcena on persons, 
who in one instance had acted as 
agents of the defendant, who re- 
sided in Ireland, ordered. [EngKsh 
V. Hendrick] - . - . • 305 

39. The equity of redemption of a 
mortgage in fee having been con- 
veyed to trustees, upon trust, to 
sell and pay off incumbrances, and 
divide the surplus among persons 
specified in tbe deed, which con- 
tained a proviso that the receipt 

' of the trustees should discharge 
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the purchasers ; heldi that this did 



not enable the trustees alone to de- 
fend a bill of foreclosure, but that 
the cestuis que tryst were necessary 
parties to the suit. [Cdverley v. 
Phdp] %2g 

40. A defendant at law having re- 
refused his consent to a commis^ 
sion for the examination of a 
witness resident abroad, a bill was 
filed by the plaintifi at law to ob- 
tain a commission for that purpose, 
the defendant at law having re- 
tired from the jurisdiction of the 
Court. Service of the subpcena, to 
appear to the bill, on his attorney 
at law, ordered to be good service. 
[Devu V. Turnbult} - - - 332 

41. When a bill is referred for scan«> 
dal, and found scandalous, a mo- 
tion cannot be made for an injunc- 
tion until the scandalous matter is 
expunged. [Davenport v. Daven- 
port] 351 

43. Publication enlarged under the 
circumstances. [Cutler v. Cremer\ 

253 

43. Amendment of bill allowed with- 
out prejudice to an injunction 
which had been obtained on the 
merits. [King v. Tttmer'] - ^$5 

44. After demurrer allowed, with 
liberty to amend the bill, the 
plaintiff may have his bill dismissed 
on payment of 5/., the costs of the 
demurrer. [EdvxLrds v. Edmards] 

45. A motion cannot be made to 
adjourn a petition in bankruptcy ; 
a petition in the bankruptcy is ne* 
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ceasarj for that porpoee. [In re 
Hardy W[id Dale] • - • • 959 

46. Commiuion for exanuDation of 
witnesseB directed to BencooUn in 
Indian notivithstanding the 1 3 Geo. 
3, c. 63, 8. 44. [BaskeU ▼. Toosey] 

361 

47. The defendant being in contempt 
for want of an answer, afterwards 
put one in, and an order for his 
discharge was obtained upon pay- 
ment or tender of the costs of con- 
tempt. The costs were tendered 
but not accepted. Afterwards tlie 
answer was excepted to and re- 
ferred ; and after warrants to pro- 
ceed before the Master, the de- 
fendant submitted to answer the 
exceptions. Tlie plaintiff did not 
proceed immediately upon the 
former process of contempt, but 
waited for an answer to the ex- 
ceptions* Held, that an order for 
time to answer the exceptions, ob- 
tained by the defendant, was regu- 
lar. [CoTY. Champneyt] • - 362 

48. The Court cannot extend the 
time mentioned in a commission 
for the examination of witnesses. 
[Hall V. De Tastet] - - - 269 

49. Bill against husband and wife 
in respect of a demand against 
wife as executrix. Husband a 
bankrupt and abroad, and attach- 
ment had issued against him for 
want of an answer; such an attach- 
ment will not be granted against 
the wife, until an order has been 
d>tained that the wife should an- 
swer separately, and the wife must 



have notice of the nodim fer tiiat 
order* [Bunyin v. Mortimer] 278 
50* A party in contempt, who ob- 
tained an order for a comnussioA 
to take his ^^ plea, answer or de- 
murrer," may put in a plea. QfUBTtf 
if the commission had been merely 
to take his answer, whether he ^ 
could have put m a plec [Barber 
V. Cranshani] • • • • - 284 

51. The Court will make inlerlocu- 
tory orders for prodaction only 
for security or discovery, and will 
not anticipate the decree, [lingen 
V. Simpiom] - - • - - 290 

52. When it is disputed whether a 
defendant is from infirmly of 
mind incompetent to answer, it 
will be referred to the Biaster to 
inquire as to the fact [Leey* 
Ryder] 294 

53. Order for payment of money to. 
the solicitor of the party reAised. 
[Ed'nardi'V.Lane] • . - 315 

54. The Court leaves it to the dis- 
cretion of the Master to deter- 
mine, under the usual order for 
production of books, whether they 
are to be merely produced from 
time to time, or ^o be deposited 
with the Mast^. [Henna v.2>imn] 

346 

55. An agreement is made a rule of 
Court, which determines all mat- 
ters in difference in the suit, but 
reserves the question of costs. 
A petition dismissed, which prayed 
the direction of the Q^urt as to 
cosu; the Court enters into the 
question of costs only as inci- 
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denial to its dectskm upon the 
merits oi the caose. [Gibsm v. 
LordGrankg] » - . . 365 

56. Where new parties are brouglit 
before the Court by sttpplemental 
bill, the original defendants need 
not be parties to the supplemental 
billy unless they have an interest in 
the supplemental matter. [B^nall 
T. Atkini] 369 

57* After a decree for the admmis- 
tration of a trust, the Court wDl 
stay proceedings in a second suit 
for the same objects, but not if 
the second suit has a further pur- 
pose, as removing the trustees for 
default. [Afufm v. Toto^oocQ 374 

See EviDBMCB. — ^Lboaot, 3, 4^— 
Solicitor.— Receivbb. — Copy- 
holds. — CONVXTANCB. — PlBA. 

—Creditor. >— Multifarious- 
vbss. — mortoaob. — excbp- 
TION8. — Costs.— Cross-Bill. — 

AdVOWSON. — WlLL.-i.NE XXBAT 

Regno.— Bankeuptct^—Deyisb. 
— Guardian. '— Vendor and 
Purchaser. — Injunction. — 
Rbvivor. — Demurrer. — 
Amendment. 

PUBLICATION. 
See Practice, 16, 42^ 

RECEIVER. 

1. Where upon the answer there is 
strong presiunption against the 
title of the defendant impeached 
by the bill, the Court will grant a 
receiver. [Sttteoett v. WHliam'] 49 



0. Reodrer under die circumstances 
allowed the costs of his application 
to be discharged. [Richardson ▼• 
Ward] «66 

RENEWAL OF LEASES. 

Whether a renewed lease is a revoca- 
tion of a previous will depends on 
the intention apparent in the will. 

Qforre, If a bequest of " the manor 
and hospital lands which he held 
by lease " passes a renewed lease. 

A tenant for life of a hospital lease, 
who was directed to lay by out of 
rents and profits, for the purpose 
of paying tlie fine on renewals, not 
having renewed, and the lease 
having been renewed by the re- 
mainder-man after his death, a re- 
ference, on a bill against his exe- 
cutrix, was made, to ascertain 
what was a reasonable sum to be 
paid for the renewal ; the same to 
be paid by the executrix. {CoU- 
grave v. Manb^'] - - - - 7a 

RENT. 
See Apportionment. 

RENTES VIAQERES. 
See Construction. 

REPLICATION. 

See Practice, 31. 

REVIVOR. 

Suit not revived against the adminis- 
trator of a party named who did not 
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appear, nor was served with a sub* 
poena ; nor can the plaintiff have 
the benefit of former proceedings 
against such an administrator. 
[Asbee V. Skiplei/] - - - 296 

See Practice, 24. 

REVOCATION. 
See Will, 2. 

SCANDAL. 

See Practice, 41. 

SCOTCH ESTATES. 
See Practice, 6. 

SEPARATE ESTATE. 

Quare^ whether husband has a right 
to throw wife's funeral expenses 
upon her separate estate. [Gregoty 
V. Lackyer] - . • . - -^ 90 

SEQUESTRATION. 

A sequestrator of tithes during a va- 
cancy is subject to the jurisdiction 
of tlus Court. If he is himself an 
occupier, he must account for the 
fair value. [Birch v. B^grave] 158^ 

SOUCITOR. 

1. Privilege of solicitor and client 
extends to aU communications for 
professional advice; but not to 

. employment in matters not profes- 
sional. [Walker v. IVildman] 47 

2. Solicitor has a lien on papers de- 
livered to him in that character, 
fiyr all professional business, but 
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no. liot as a solicitor on papers 3e- 
liveced to him as steward. [CAom- 
pemoitm v. Scott] - • - - 93 

STATUTES. 
Limitation. — See Equitable Re- * 

LIEV . — MORTGA GE. 

9 Geo 2. c. 36. — See Charity. 

22 Geo. 2. c. 46. 8. 11. — See At- 
torney. 

Bankrupt's Committal, 2 Geo. 2. 
c. 30. 8. 18.— 5tfff Bankruptcy. 

Commission, 13 Geo. 3. c. 63. s«44. 
— See Practice, 46. 

Charities, 9 Geo. s. c. 36. — See 
Mortmain. 

STOCK. 
See Usury. — Trustee. 

SUPPLEMENTAL BILL. 

An assignee of an interest in a suit 
cannot be a party without a sup- 
plemental bill. He may petition 
to secure the fund. [^Foster v. Dea- 
con} -.-^ 59 

SURETIES. 

Liability of sureties. [Prendergast v. 
Devey] ------- 124 

TIMBER, ORNAMENTAL. 

To bo. proved by conduct, whether 
timber is left standing for orna- 
ment or shelter, limber so left 
standing not to be cut, though de- 
cayed or bjuriotts to adjoining 
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* treefiy unletfn reuovnl essential to 
ioteiided purposes of omatnent or 
shdier. [Lushwgton r. BoUero] 

»49 
TRUSTEE. 

1. Ordinarily, the Court, on a bill 
for a legacy of stopk, does not 
inquire whether the stock legacy 
could have been invested at an 
earlier period ; but where the exe^ 
cutor is a trustee also, and retains 
the legacy without investing, he is 
liable for any loss occasioned by 
the non*investment. {^Bjfrchalt v. 
Brofiford] 13 

.9. Where it is a term of the trust 
that each trustee shall receive and 
be answerable only for a moiety, 
this Court does not extend the 
liability. [Birh v. Bettj/] - - 90 

3* Lands were vested in trustees, in 
trust, out of the receipts and pro- 
fits to make certain payments, and 
lay out the surplus upon mortgage 
or govermnent security, with a 
view to accumulation, with a be- 
quest of such accumulations. On 
a petition, a real estate conti- 
guous to the real estate of the tes- 
tator, was permitted, under the 

. circumstancesy to be purchased, 
the same to be considered as per- 
sonal property* [fVM v. Lard 
ShafUtburyl ... • - 100 

4^ Where a testator directs a pur- 
chase with all convenient speed, 
and interest in the mean time to 
accumidate, and trustees neglect 

, the purchase, twelve months is to 



be oonsidefed as a rtesonAle time 
within wluch the purehdse might 
have been tnade* [Po^ v« War* 
rtf^on] - - - • - - 155 
5* A sum of a^ooo L Iras bequeathed 
to an executor, Who was alsa a 
trustee undef the will, apod Crtist, 
for iavestoient in the public funds. 
He retained k in his own hands, 
paying interest to the oMuk que 
trittit for many years, under a re- 
presentation that the legacy had 
been invested according to- the 
trusts. Held» diat Oxk MA sudl a 
breach of trust as entitled the ces" 
iui$ que trust to have purchased by 
the executor so much stock as the 
sum of 8,000/. would have pur- 
chased at the time he first had 
assets sufl^ent for investment.' 
[ByrchaUy. Bradford] - - {»35 

6. Where trustees may invest in 
stock or on real security^ and they . 
lend on personal security, they l^' 
shall be answerable for the princi. 
pal money only, and not for the 
value of the stock which might 
have been purchased. [Monk v. 
HuMer] 895 

7. A mere agent of the trustee may 
not be accountable to the cestui 
que trust; but otherwise with re- 
spect to a substituted trustee, who 
accounts to nobody. [Mylerv. 
Fii^gi)4Ktrick] . - . • ^ 350 

See CoBTSi 8w— Moktoagbi i. 

USURV. 

Covenant to rei^lace stock by instal- 
ments ; one instalment was trans* 
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ferred,'and a second became over 
doe ; it was then* agreed that the 
tmaaaction should be converted 
into a money loan, taking for the 
amoont of the money the price of 
stock when first lent, whkh was 
higher Chan the existing price, and 

' further time given for payment. 

' Held usurious as to the instalment 
over due. Qtrtfre, as to the future 
•instalments. [Ramsbotiomr^Parker] 

6 

VENDOR AND PURCHASER. 

1. In estimatbg lasting improve- 
ments, old buildings pulled down, 
if incapable of repair, to be valued 
as old materials only. [Robinson v- 

^«%] 3 

\J 3* The plaintiff agreed to take a house 
of the defendant for two years. 
Afterwards, on the 4th September 
1817, he agreed to buy the estate 
of the vendor, in consideration of 

• 25/. paid down, and of thefur- 
t|ier sum of 435 /. to be paid on 
the 35th December i8i7> on or 

' before which time the conv^ance 
was^ to 1)0 'executed. An abstract 
was delivered on the soth October 
1817, and afterwards a draft of 
the conveyance, with the abstract, 
was sent to the plaintiff, with a 
note of the defendant's solicitor, 
stating that the deeds were with 
him, and desiring to hear iirom the 
plaintiff if any objections occurred; 
and many -inefiectual applications 
^ were made to see the plaintiff. A 

* notice was served on the pluntiff 



on the isd December 1817. diat 
the defendant would, on tte 33d, 
34th and 35tb, attend at the plain- 
tiff's house to execute the convey- 
ance, and on default, he should 
consider the plaintiff as refusing to 
proceed in the purchase, and act 
accordingly. On the sd of April 
1818 the plaintiff returned the ah- 
stract, with objections to the tftle. 
* On the idth the defendant dis- 
trained on the plaintiff for rent 
On a bill filed by the vendee for a 
specific performance, held that 
the vendor should have given no* 
ticie that he considered the agree^ 
ment as at an end, and should haveS/ 
returned the 35 /• ; and not having 
done so, the Court directed the 
usual reference as to the title. 
[Reynolds y. Nebon] . . - ig 

3. Where there is a contract to seH 
at a valuation by A., B. and C, 
the Court will compel the vendor 
to permit the valuation. The time 
of valuation is of the essence of 
the contract, but the vendor can- 
not take advantage of it, if he 
improperly occasions the ddiay. 
[Morse V. Merest] - - - - a6 

4. Where trustees for sale ane to ap- 
ply produce fbr inffint, the power 
of giving receipts to purchaser is V 
necessarily incident. [Lavender v. 
Stanton] ------- 46 

5. A term was created in 1711 f&t 
raising portions, there was no evi- / 
dence of the portions being satis- y 
fied, but a setdement of the estate \^ 
took place in 1744, and a recovery 
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wag suffered, and tliefe was 8 cove- 
venant that the estate was free 
from incumbrances* No assign- 
inenc appeared to have been, at 
any time made of the term* On 
an objection to the title by a 
purchaser, held that a surrender 
of the term must be presumed, 
and that in matters of presumption 
the Court will bind a purchaser, 
where it would give a clear direc- 
tion to a jury. [Emery v. Orococi] 

64 

6. It is not a valid objection to a 
title, that the vendor cannot pro* 
duce deeds referred to by recital, 
where the loss of the deeds re- 
cited throws no reasonable doubt 
upon the title of the vendor. [Pro9» 
serr.JVaits] 59 

7. Purchaser taking possession with- 
out the consent or privity of the 
vendor, ordered on motion before 
answer to pay the purchase money 
into Court. [Blackburn v. Stace] 

69 

8. If, on a bill for a specific perform- 
ance by the vendor, a good title 
can be made before or when the 
cause comes on upon further di- 
rections, a specific performance 
will be decreed. [Paton v. Rogers] 

256 

9. After a decree for a specific per- 
formance against a defendant, he 
cannot proceed by action at law 
on the contract for damages. [Rey- 
nolds y. Nelson] - - . - 390 

10. Where a letter contuns the en* 
tire terms of an agreement for pur- 



chase of landi, h is not necessary 
for the plaintiff to prove that he 
accepted the terms* If it require 
the plaintiff to supply a term in 
the agreement, there must be a 
specid acceptance in writing sup- 
plying that term, in order to take 
.the case out of the statute of 
frauds. [Boys v. Ayerst] - 3^6 

II. When a necessary party to a 
title is neither in law or equity 
under the control of the vendor, 
the Master ought to report against 
the title, unless there is produced 
to him a legal or equitable obliga- 
tion on the part of the stranger to 
join in the conveyance. [Esdaile 
V. Stephenson] - - - • 366 

18. The father vendor claimed the 
estate by purchase from his son ; ^^/ 
the purchaser is entitled to evi- 
dence of the fairness of the trans- 
action. [BoswUv. Mendham] 373 

See Annuity. — Coptholdb.^ 
Pbacticb, 8. 



WASTE. 

1. In equitable, as in legal waste, 
if one act of waste be esta- 
blished, the Court will restrain 
equitable waste generally. [C^n 
v.C#>i] 17 

3. Bill will lie to restrain a tenant 
for life from cuttmg down of un- 
derwood of an insufficient growth. 
[Brydgesr.Siepkene^ - - «79 
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WILL. 



i. The words « I wfl! and direct that 
my Just debts, funeral and testa- 
mentary expenses, be paid and 
satisfied,'' in the introductory part 
of a wilt, amount to a charge of 
the debts upon the real estate. 
CSfibrd V. Lewis] - - - - 33 

3. Whether a renewed lease is a re- 
Tocatioo of a previous will, depends 
on the intention apparent in the 
will. [Colegrave V. Manby] - 72 

3. Testator gives by his will ig/. to 
J.H., and after specific bequests 
of certain of his goods to diilerent 
penons, bequeathed to said J. H. 
thus : << all my other effects I will 
to J. H., lo be sold for his be- 
nefit." Held, that all the residue 
of the testator's property, inclad- 
ing money, passed to J. H. [Heartie 
r. tFigginton] - - • - 119 

4« P»;S.having^ two daughters, named 
Selina and Maiy AnUf A* be- 



queathed a legacy to Sophia StiUf 
daughter of P. S. There was evi- 
dence to show that SeUna was the 
person meant; but the other 
daughter being an infant, a refer- 
ence was directed to the Master, 
to inquire who was the "legatee 
intended by the descriptioo in the 
will. [Still 7. H&tte] - - 192 

5. Construction of an obscure will. 
[Robinson v. SmUhJ - * - 194 

6. The literal and teohaiGai force of 
words in a will to be counteracted 
by rational itaplloatioa. IFau* 
diampr^Bell] • - « . 343 

7« .One name may be subtcituted for 
another in the constrUctiim of a 
will, where it is manifest not only 
that the name used was not in- 
tended, but that a certain other 
name was necessarily intended. 
[Dent r, Pepys] - « • - 350 

See Legacy. — Cokditiok. 



THE EHB. 



James & Luke G. Hansard k Sooa^ 
pear Luicola*» lao Fiddt. 




1 bias ObS 603 315 



